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Professional iin 


We are pleased to note the fortieth anniversary 
meeting of the Manchester and District Society of 
Ineorporated Accountants and Auditors, which was 
founded on January 20th, 1886. An opportunity 
was taken at the meeting of making a valuable 
presentation to Mr. Arthur E. Piggott, who has 
discharged the duties of Hon. Secretary during the 
whole period of the Society's existence. It was 


fortunate that Mr. Frederic Walmsley, the senior 
Past President of the Parent Society, was available 
to make the presentation, and it is of interest to 
record that of the original founders of this District 
Society, Mr. Walmsley and Mr. Piggott are the 


only survivors. Mr. Piggott’s record is one of high 
purpose and steadfast endeavour, and probably the 
action of which he is most proud lies in his advocacy 
over a long number of years of the claims of women 
in regard to membership of the Parent Society, We 
are glad that just prior to this 40th anniversary he 
has had his reward in seeing a woman candidate 
take the highest place in the Incorporated Account- 
ants’ Final Examination. 


We report the proceedings of an important — 


deputation of trade associations to Sir Richard 
Hopkins, chairman of the Board of Inland Revenue, 
on the subject of the treatment for the purposes of 
income tax of expenses incurred in regard to 
applications under the Safeguarding of Industries 
Act. The deputation was introduced by Sir James 
Martin, F.S.A.A., who was supported in his 
arguments by .Mr. H. Lakin-Smith, F.C.A., 
Ex-President of the Birmingham Chamber of 
Commerce, and Mr. Bindon Scott of the Federation 
of British Industries. The Board subsequently 
issued a considered reply in which they regret that 
they can find no ground which would justify them in 


157 | altering their view that the expenditure in question, 


apart from any other considerations, is of the nature 
of capital outlay, and as such is inadmissible as a 
deduction for income tax. 


It is difficult to appreciate the Board’s attitude, as 
many trade associations are involved in these 
applications, whether they agree in the policy 
underlying them or not, and when the Board of 
Trade orders an inquiry it is vital to their trading 
interests to appear before the appvinted committee. 
Moreover the application of the Act is of a temporary 
nature, and the orders made thereunder, which have 
to be confirmed by Parliament, are also temporary in 
their application. 

The Association of British Chambers of Commerce 
does not intend to let the matter rest, as at the 
general meeting, held at Bath on January 22nd, Mr. 
H. Lakin-Smith moved and carried a resolution in 
favour of making representations to the Chancellor 
of the Exchequer urging that the matter should be 
dealt with in the next Finance Bill. 
advisable to point out the existing position’ to 
members of the profession who are professionally 
engaged in connection with these trade associations, 
so that they will not be taken by surprise when 
they submit accounts of income and expenditure to 
the authorities. 


The draft programme for the International 
Accountants’ Congress, Amsterdam, 1926, has been 
issued. The Congress is organised by the Netherlands 
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Institute of Accountants in co-operation with the 
Netherlands Union of Accountants and the Nether- 
lands Organisation of Accountants. The date of the 
Congress will be from July 5th to 9th, and the 
meetings will be held in the building of the Colonial 
Institate, Amsterdam. There is a distinguished 
Honorary Committee, and the President of the 
Executive Council is Mr. E. van Dien, who is 
well known to the profession in Great Britain. 


The object of the Congress is to create the 
opportunity for international exchange of views en 
subjects relating to accountancy and efficiency, 
hoping thereby to work towards international 
rapprochement so that the knowledge and experience 
acquired by public aecountants and efficiency 
organisers in all countries shall benefit the greatest 
possible number of concerns. Twenty-three organisa- 
tions, including universities and recognised bodies of 
accountants, have already accepted invitations and 
undertaken to send representatives. Amongst the 
many papers to be read we would mention that| 
Sir William Plender, F.C.A., will discuss ‘“ The 
Accountant’s Certificate in connection with the 
Accountant’s Responsibility’; Mr. C. Hewetson 
Nelson, F.S.A.A., ‘‘Standard Costs as a basis of 
Management and Industrial Control*’; Mr. F. Ogden 
Whiteley, F.S.A.A., ‘Accounts of Local Authorities’’; 
Mr. Ernest E. Spicer, F.C.A., ‘‘ Education for the 
Profession”; and Sir Albert Wyon, F.C.A., 
* Organisation of Large Accountants’ Offices in 
connection with Accountant’s Responsibilities.” 


In a leading article in our issue of December last 
‘we referred to a number of new Acts of Parliament 
coming into operation as from January Ist, 1926. 
These Acts deal with the conveyance of property, 
mortgages and charges, deeds of arrangement, 
trustees’ powers and indemnities, the devolution of 
real estate, the administration of estates of deceased 
persons and, in connection therewith, the rights, 
duties and obligations of executors and administrators. 
These new Acts are too lengthy for us to reproduce 
in full, but extracts are given in another column of 
some portions more particularly affecting the 
duties of accountants, including nearly the whole 
of the Administration of Estates Act, which is the 
most important of the enactments from the 
accountant’s point of view. 

The Syllabus of the Society’s Examinations for 
May indicates that Final candidates should be 
familiar with these changes in the law. This 
information has been placed in the hands of District 
_ Societies and coaches, and we understand that the 
Incorporated Accountants’ Students’ Society of 
London have arranged for a series of three lectures 


on these subjects, which we hope to publish in 
our columns in March and April. The lectures 
will be delivered: by Mr. R. F. Roxburgh, M.A., 
Barrister-at-Law, and members of the Parent Society 
are invited. 


A good deal is being written in the public Press 
about the decision, the other day, by the House 
of Lords in the case of Whelan v. Henning, and 
there seems to be some danger of a wrong impression 
of the real effect of the decision getting abroad. 
The point at issue was a perfectly simple one, 
viz, whether foreign possessions in the form of 
income from stocks and shares (which are assessable 
on the average of the three years preceding the year 
of assessment) are liable to be assessed in any 
year in which no income is received although the 
shares are still held. These assessments come 
under Case V of Schedule D. The House of Lords 
have simply affirmed the decisions of Mr. Justice 
Rowlatt and the Court of Appeal to the effect that 
there can be no assessment unless there is actual 
income as well as a source of income (that is the 
holding of shares) in the year of assessment. As 
we pointed out in our Professional Notes of December, 
1924, in commenting on the Court of Appeal 
judgment, the Master of the Rolls apparently saw 
the danger of the ruling in this case being applied 
to ordinary trading undertakings in this country, 
assessed under Case [ of Schedule D. He accordingly 
took care to confine his judgment to the case 
actually under review and we again quote his 
concluding remark, viz, 

In view, however, of the importance of any decision which 
might appear to conflict with the system of assessing 
continuing businesses upon the basis of the three years 
average before the actual results of trading could be 
ascertained, I desire to confine this decision within the 
limits of the present case, namely, to an assessment falling 


under Case V of Schedule D, where there. were no profits, 
and that fact had been made plain by an amended return. 


The Elouse of Lords, in affirming the Court of 


Appeal decision, has also made it quite clear that 
the judgment is confined to income from foreign 
possessions assessable under Case V, and does not 
in any way affect the assessment of business profits 
at home under Case I. 


In view of our Note last month as to the 


unfairness of taxpayers having to pay the expenses 
of appeals rendered necessary for arriving at the 
real meaning of certain sections of the Income Tax 
Acts, it is interesting to note that in the case above 
referred to, Lord Carson pointed out to the Court 
that four Judges and two Commissioners had already 
decided in favour of the taxpayer, who, though he 
had no income during the year, had to bear the 
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cost of carrying the case up to the House of Lords. 
The Attorney-General replied that as the matter 
was considered one of general interest, the Crown 
would in any case pay the costs of the other side. 
This is satisfactory, and we trust it will be treated 
as @ precedent in other similar cases. 


The decision of Mr. Justice Rowlatt in the case of 
Martin v. Lowry has been affirmed by the Court of 
Appeal. The case, it will probably be recollected, 
referred to profits derived from the purchase and sale 
of a large quantity of Government aircraft linen. 
The contentions of the appellant were (1) that he had 
not carried on a trade, and (2) that the profits were 
not ‘annual profits.” On the facts of the case it 
was held that the first plea was untenable. As 
regards the second, an important ruling was given 
by the Court. The Schedule to the Act provides 
that the profits to be charged under Schedule D, 
Case I, are “‘ the annual profits or gains arising or 
accruing to any person in the United Kingdom from 
any trade, profession, employment or vocation, 
whether the same be respectively carried on in the 
United Kingdom or elsewhere.” Hitherto this has 
always been held, even by the Inland Revenue officials, 
to mean that unless the profits had in them an 
element of recurrence or potential recurrence they 
escaped assessment to income tax, but the Lords of 
Appeal now state that in their view the word 
“annual” in the Schedule does not mean periodi- 
cally recurrent year by year, so as to necessitate the 
trade, the profits of which are charged, being carried 
on beyond the year of assessment, but means simply 
“ for the current year,”’ or “ occurring in the year of 
assessment.” The matter will probably have to be 
carried to the. House of Lords before this view is 
accepted. Meantime it is quite likely that the 
Inland Revenue will endeavour to assess many items 
of profit which have hitherto escaped as being casual 
profits. 


In connection with the provisions of sect. 18 of 
the Finance Act, 1923, in relation to relief from 
double taxation on shipping profits, arrangements 
have now been made with the Government of Finland 
whereby relief is to be granted in cases where profits 
or gains arising from the business of shipping are 
chargeable both to British income tax and to income 
tax payable in Finland. A similar arrangement had 
previously been made with the United States of 
America, and with Norway, Sweden and Denmark. 


The Governor of the Bank of Ireland, in a speech 
the other day, stated that he had been in close touch 
with the Government on the vexed question of 
double taxation, and was happy to say that there was 
every possibility that an arrangement satisfactory to 


all parties would be reached in the near future. The 
details of the proposal, he said, were at present 
under the consideration of the British and Free State 
Governments, and it was hoped that an announce- 
ment on the subject would be made at an early date. 


There is to be sold at Sotheby’s next month some 
rare and valuable books from the famous Britwell 
Court library, among which will be included a copy 
of the first book on modern shorthand writing, dated 
1588, by T. Bright, entitled “Characterie: an Art 
of Shorte, Swifte and Secrete Writing by Character.” 
It has hitherto been supposed that the only copy of 
this book was the one in the Bodleian Library. 

The Board of Trade figures for 1925 show that for 
the year the adverse visible trade balance was 
£386,000,000, against which there were invisible 
exports representing shipping freights, overseas 
investment income and commission, &c., amounting 
to £414,000,000, thus leaving a margin of £28,000,000 
available for overseas investment. These figures, 
however, cannot be regarded as in any way exact, 
and the fact that the new overseas issues on the 
London market during the year amounted to 
£88,000,000 rather indicates that the favourable 
balance may have been somewhat more, but in any 
event it seems to be quite clear that this favourable 
balance has been falling during the last two years, 
the corresponding Board of Trade figures for 1923, 


1924 and 1925 being as follows :— 
1923 1924 1925 


(In millions) 


Income available for investment, 158, 68, 28 


New overseas issues ... 186, 184, 88 


An examination of the details making up the trade 
figures of the last two years shows a considerable 
reduction in 1925 in the earnings from shipping, 
a large reduction in the export of coal, and an 
increase of manufactured imports. 

We commend to our readers the recent lucid 
statements by the chairmen of banks on the present 
financial and business situation. Reference was 
made in their speeches to the effect of the return to 
the gold standard. One of the principal objections 
raised last May was that the level of prices in 
England was too high as compared with that 
obtaining in America to justify a return to the gold 
standard. It is interesting to note that both Mr. 
Goodenough, of Barclays, and Mr. McKenna, of the 
Midland Bank, take the view that since the return 
to the gold standard there has been an adjustment 
of the price level as between England and America, 
which the present sterling-dollar rate of exchange 
properly reflects. This view is supported by the 
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Economist in a recent issue. By reference to 
a table of comparative index numbers of British and 
American wholesale prices, it is shown that since the 
end of April, when the gold standard was restored, 
American prices have risen by 8.2 per cent. while the 
British’ prices have declined by 6.6 per cent. The 
present comparative equilibrium in prices has been 
secured partly by a fall in England and partly by a 
rise in America, resulting, it may be suggested, to 
some extent in depression of business on this side and 
continuing prosperity in America. It is believed 
this stage of price adjustment has now been definitely 
passed. 


Trustees and Trust Money on 
Beposit. 


Tue Judicial Trustees Act, 1896, sect. 1 (1) provides: 
‘‘Where application is made to the Court by or on 
behalf of the person creating or intending to create 
a trust, or by or on behalf of a trustee or beneficiary, 
the Court may, in its discretion, appoint a person 
(in this Act called a judicial trustee) to be a trustee 
of that trust, either jointly with any other person 
or as sole trustee, and, if sufficient cause is 
shown, in place of all or any existing trustees.” 
Sect. 61 of the Trustee Act, 1925 (formerly sect. 3 
of the Act of 1896, and identical with sect. 82 
of the Trusts (Seotland) Act, 1921), provides: 
‘If it appears to the Court that a trustee, whether 
appointed by the Court or otherwise, is or may be 
personally liable for any breach of trust, whether 
the transaction alleged to be a breach of trust 
occurred before or after the commencement of this 
Act, but has acted honestly and reasonably, and 
ought fairly to be excused for the breach of trust, 
and for omitting to obtain the directions of the 
Court in the matter in which he committed such 
breach, then the Court may relieve him either wholly 
or partly from personal liability for the same.” 


Where directors are being proceeded against for 
breach of trust, the Court has similar powers under 
sect. 279 of the Companies (Consolidation) Act, 
1908, which provides that if in any proceeding 
against a director for breach of trust it appears to 
the Court that the director is or may be liable in 
respect of the breach of trust, but has acted honestly 
and reasonably, and ought fairly to be excused, that 
Court may relieve him, either wholly or partly, 
from his liability on such terms as the Court 
may think proper. " 

_ A trustee is bound to perform faithfully the trust 
which he has undertaken with reasonable diligence. 
He ought to conduct the affairs of the trust in the 


same manner as an ordinary prudent man of business 
would conduct his own affairs, beyond which he is 
not bound to go. Further, where the point is 
doubtful or difficult he may take legal advice if on 
a point of law, or the advice of an expert in any 
other matter; but that advice would not, before 
1896, have protected him, though since the passing 
of the Judicial Trustee Act, 1896, it may do so if 
it was reasonable in all the circumstances to act 
upon such advice, especially if the trust concerns a 
small estate. Asarule, however, he should obtain the 
direction of the Court on a matter which is not clear. 


In re Stuart (1897) Mr. Justice Stirling said: 
“The effect of sect. 3 of the Judicial Trustees Act, 
1896, appears to me to be this. The law as it stood 
at the passing of the Act is not altered, but a 
jurisdiction is given to the Court under special 
circumstances, the Court being satisfied as to the 
several matters mentioned in the section, to relieve 
the trustee of the consequences of a breach of trust 
as regards his personal liability. But the Court 
must first be satisfied tliat the trustee has acted 
honestly and reasonably. As to the honesty of the 
trustee in this case there is no question ; but that is 
not the only condition to be satisfied, and the 
question arises whether the other conditions are 
satisfied. I quite agree that this section applies to a 
trustee making an improper investment of trust 
funds as well as to any other breach of trust. 
This matter has been considered by Mr. Justice Byrne, 
in re Turner ( (1897) 1 Ch., 542), where he says this: 
‘I think that the section relied on is meant to be 
acted upon freely and fairly in the exercise of judicial 
discretion, but I think that the Court ought to be 
satisfied, before exercising the very large powers 
conferred upon it, by sufficient evidence, that the 
trustee acted reasonably.’’’ In re T'urner (supra) it 
was held that one of several trustees might act 
honestly notwithstanding that he had failed to 
prevent his co-trustee from acting dishonestly, unless 
the failure was due to careless reliance without inquiry — 
as to the statements and conduct of the co-trustee. 


The burden of proving honesty and reasonableness 
lies upon the trustee, and each case depends on its own 
circumstances. A trustee is not necessarily excused 
by the breach having occurred through the fraud of 
his solicitor (Davis v. Hutchings (1907) 1 Ch., 356). 

In Clark vy. Clark's Trustees ((1925) S.L.T., 498), 
trustees sought relief under the Trusts (Scotland) 
Act, 1921, sect. 832, which is in the same terms as 
the English Act. A sum of £16,500 had been 
retained by the trustees on 24 per cent. deposit 
account at the bank for over two years, and loss had 
resulted to the beneficiaries in consequence. The 
Lord President said: ‘I quite understand that a 
rustic trustee, who was entrusted with duties such 
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as were incumbent on the trustees here and was 
unfamiliar with them, might see nothing unreasonable 
in keeping the whole balance of the trust estate on 
deposit receipt with a highly respectable institution 
like a Scottish bank, without setting aside and 
investing a part of it to secure an annuity for the 
testator’s widow. It is not so very long ago that 
there was difference of opinion on the Bench of this 
Court as to whether a trustee was committing a 
breach of trust duty by allowing money to remain 
on deposit receipt and not investing it. But could 
any intelligent man regard it as reasonable to take 
that course (to which he was in no way compelled) 
in circumstances in which it had the direct effect of 
taking away from the beneficiaries entitled to the 
capital remaining in the trust of a part of the return 
which (even if they were not immediately paid out) 
they ought to be getting upon that capital mean- 
while? I think I am bound to attribute to the 
supposed rustic trustee the quality «f intelligence, 
for, if be is lacking in it, how could the 
reasonableness—or for that matter the honesty—of 
his acts be judged? In my opinion the actings of 
the trustees in this matter, even supposing they 
could be regarded as rustics—which I by no means 
intend to suggest—were not reasonable. If so, the 
case is not one for the application of the statutory 
relief. I wish to say that it is not, in my opinion, 
reasonable conduct for trustees who administer, 
under a settlement, an estate which was never less 
than £13,000 in value and grew to be nearly £50,000 
in value, to decline to avail themselves of legal 
assistance and peril their immunity from liability to 
the beneficiaries on their own impressions of the 
meaning of legal terms. The trustees did employ a 
solicitor at first, but it is evident from the proof 
that they sought his advice but rarely. If he had 
given them wrong advice the case might possibly 
have been different.” 


Ghe Gse of Machines in 
Accountancy. 


Tue utility of accounting machines is still a matter 
for debate between those who look upon them as a 
panacea for all accounting difficulties and those who 
pin their faith to the human element—with all its 
fallibility. There have been cases, indeed, of good 
schemes nearly wrecked by the prejudice of defenders 
of the established order. The fact is the introduction 
of machinery in accounts departments is far more 
a question of nice organisation and skilled operators 
than of machine capacity, important as that is. 
The use of suitable machines carefully planned and 


skilfully operated may be a measure of economy, but 
it is not necessarily the best cure for inefficient book- 
keeping. Its desirability depends upon the character 
and the magnitude of the operations to which it is 
applied. But, given a sufficient volume of work 
for each machine, a carefully arranged, regular 
progression of work and skilled operators, machines 
may not only ensure efficiency, but prove a means of 
substantial economy. The scheme which is described 
below, and which deals with about 60,000 transac- 
tions a week, is said to have saved several thousands 
ef pounds a year on the handwritten iavoice and 
ledger account system previously in use. 

It is not proposed to discuss the technicalities of 
machines, or the merits of different makes, but it is 


necessary to distinguish two main types—those which © 


calculate and exhibit results and those which calculate 
and print. The use of the former is obviously limited 
to checking, while the latter may be used for 
recording as well. The recording type of machine 


is, however, limited to the calculating processes 


of addition and subtraction. 


A brief description of the application of machinery 
on a large scale to an accounting system, with a 
broad view of the organisation which ensured its 
success, nay perhaps best illustrate its possibilities 
and suggest its limitations. 

The system in mind is that relating to a sales 
department controlling 70,000 to 80,000 ledger 
accounts. These accounts are divided into geo- 
graphical areas distinguished by different coloured 
documents, machines, &c., and into convenient 
sub-divisions. Each account bears a fixed folio 
number, which is quoted on orders, invoices, &c., 
as well as the customer’s name, to ensure easy 
reference and correct posting. 

The orders received each day are typed in several 
copies without prices or values, one copy passing 
to the despatch department as its instruction to 
despatch the goods ordered, and the others being 
retained in the ledger department. The first copy 
returns to the ledger department, noted as to 
despatch or reasons why particular orders cannot 


be completed, and is priced, extended and cast | 


by mental processes. It is then passed, with others, 
to a machine operator for checking. In the event 
of error being disclosed the invoice is returned to 
the pricing clerk for amendment; otherwise it 
is linked up with the copies retained, and passed 
to a Burroughs machine operator, who completes 
the copies, the machine total providing. a check on 
the accuracy of the typing. The correctness of 
the invoice is thus ensured. One invoice is then 
despatched to the customer, one to the local 
representative of the firm, and one to a clerk for 
filing in a binder corresponding to the group of 
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ledger accounts to which it belongs. The invoices 
in each binder are listed into daily and weekly 
totals and passed to the ledger clerk for the group, 
the list being retained for agreement with the 
ledger posting as described below. Similar daily 
and weekly summaries are compiled of receipts 
and various allowances. 


The ledger accounts, consisting of loose cards 
capable of being fed into the Burroughs machine, are 
kept in convenient wheeled carriers, and are grouped, 
of course, to correspond with the geographical 
areas and sub-divisions, upon which the whole 
scheme is based. The machines have a small range 
of letterpress keys, e.g. discount, allowance, &c., and 
these are printed where appropriate, with the invoice 
totals and cash receipts in the ledger account. The 
machine totals of the debit and credit postings are 
agreed with the totals of the lists mentioned above, 
and accuracy of ledger posting in total ensured. At 
each posting the balance of the account is thrown 


out by the machine into an outer column, and 


these balances are summarised, by machines, at 
frequent intervals and agreed with the area control 
accounts. The ledger accounts are very seldom 
removed from the carriers, except for posting and 
summarising, and any irregular removal would be 
revealed by the periodical summary of balances. 


The crux of the matter is, obviously, the relation 
of the distributing arrangements to the whole 


system. It is absolutely essential that there should 
be no delay at the point where the skeleton invoices 
are typed, or—more important still—where they 
are priced and checked. The proportion of staff 
necessary for these operations must be sufficient 
to ensure a regular flow of work to the machines. 
In the department which has been briefly described 
distribution is effected with the minimum of 
personal movement by means of an electrically 
driven overhead carrier, which automatically picks 
‘up papers and drops them at their proper destination. 
This method not only avoids much waste of time 
but prevents the noise and disturbance inseparable 
from constant traffic which is such a hindrance to 
good book-keeping work. 


Even under these somewhat ideal conditions the 
average output of the machine operators varies 
greatly, and the common experience has been 
repeated of a falling average towards the middle of 
the day. A rest interval of five minutes per hour 
is found to be of very definite advantage both to 
employer and employee. 


Quite obviously a system such as the foregoing 
is practicable only in an undertaking of considerable 
size where there is room for organisation on a fairly 
large scale. It is necessary that each operation 


should provide full employment for at least one 
clerk, but the success of the scheme on the two 
essential grounds of efficiency and economy provides 
a forceful illustration of the importance of careful 
organisation of office work apart altogether from 
the use of mechanical appliances. 


Society of Incorporated Accountants and 
Anditors. 


COUNCIL MEETING. 


A meeting of the Council was held in the Council 
Chamber, 50, Gresham Street, London, E.C., on Thursday, 
January 2lst, when there were present:—Mr. G. 8. Pitt 
(London), President, in the chair ; Mr. Thomas Keens (Luton), 
Vice-President; Mr. Wm. Bateson (Blackpool), Mr. Joseph 
Blackham (Birmingham), Mr. D. E. Campbell (Wolverhamp- 


ton), Mr. W. Claridge, M.A., J.P. (Bradford), Lieut.-Colonel . 


Grimwood, C.B., D.S.O. (London), Mr. R. Leyshon (Cardiff), 
Sir James Martin, J.P. (London), Mr. H. Morgan (London), 
Mr. C. Hewetson Nelson J.P., (Liverpool), Mr. J. Paterson 
(Greenock), Mr. W. H. Payne (London), Mr. A. E. Piggott 
(Manchester), Mr. J. Stewart Seggie (Edinburgh), Mr. Richard 
Smith (Newcastle-on-Tyne), Mr. Alan Standing (Liverpool), 
Mr. Perey Toothill (Sheffield), Mr. A. H. Walkey (Dublin), 
Mr. F. Walmsley, J.P. (Manchester), Mr. E. W. C. Whittaker, 
J.P. (Southampton), Mr. W. McIntosh Whyte (London), 
Mr. A. E. Woodington (London), and Mr. A. A. Garrett, 
B.Sc., Secretary. 


Apologies for non-attendance were received from Sir Charles 
Wilson, M.P., LL.D., Mr. F. Ogden Whiteley, O.B.E., Mr. 
G. E. Pike. 


Deatu or Mr. J. M. FEuts. 

Before the commencement of business the President referred 
to the death of Mr. John Manger Fells, C.B.E., who had been 
a Member of the Council for many years. A resolution of 
condolence with the relatives of the late Mr. Fells was 
adopted by the Council rising in their seats. 


DEaTHs. 


‘The Secretary reported the death of the following members:— 
Mr. Arthur Elson (Associate) Londen, Mr. John Manger Fells 


(Fellow) London, Mr. George Florence (Fellow) London, 


Mr. Thomas Forster (Associate) Manchester, Mr. Alfred 
Harry Martin (Fellow) Norwich, and Mr. Ernest Staniland 
Walters (Associate) London. 


CoNFERENCE OF REPRESENTATIVES OF DisrkKIcT SocIETIEs 


The Council adopted a report of the proceedings at this 
Conference. It was indicated that a Committee of six 


representatives had been elected, together with Mr. A. A. . 


Garrett as Secretary, to consider certain matters affecting 
the interests of District Societies. ; 


INTERNATIONAL AcCcoUNTANTS CONGRESS, AMSTERDAM, 
Juty 6TH To 9TH, 1926. 

A programme of this Congress was submitted and the 
President stated that papers would be given by Mr. C. 
Hewetson Nelson, F.S.A.A., and Mr. F. Ogden Whiteley, 
O.B.E., F.S.A.A. Representatives of the Council were 
nominated to accept the invitation extended to the Society. 
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EXAMINERS. 

Mr. Richard A. Witty (Fellow), of Messrs. Button, Stevens 
and Witty, was appointed Intermediate Examiner in 
Accountancy subjects in the place of the late Mr. J. M. Fells. 
The Council also appointed Mr. Roland Burrows, M.A., LL.B. 
(Cantab.), LL.D.(Lond.), as Legal Examiner in the place of 
Mr. W. R. B. Briscoe, resigned, and Mr. W. H. Coates, 
B.Sc.(Economics), LL.B.(Lond.), as additional Examiner in 
Economies and Statistics. 


Accountancy Cuarces ror Income-Tax Purposes. 
The question of the disallowance by the Inland Revenue of 
certain charges for accountancy work was considered. 


Expenses AND CHarGEs INcURRED By TrusTrEs UNDER 
Derps or AssIGNMENT. 

The Council had before them circumstances relating to an 
estate which had first formed the subject of a Deed of 
Assignment and had subsequently gone into bankruptcy. A 
member of the Society had acted as Trustee under the Deed 
of Assignment and had incurred certain expenses and 
charges for the protection of the estate, which had been 
disallowed by the Trustee in Bankruptcy. Acting on legal 
advice the Council decided that no action could usefully be 
taken in the matter. 


New MEMBERs. 


A large number of new members was elected and other 
important business transacted. 


Obituary. 


ERNEST COOPER. 


The recent death of Mr. Ernest Cooper, for 30 years senior 
partner in the firm of Messrs. Cooper Brothers, London, and 
past- President of the Institute of Chartered Accountants, has 
removed a widely respected and eminent member of the 
profession. The professional standard of Messrs. Cooper 
Brothers & Co. has always been a high one, and public confi- 
dence in the profession is due in no small measure to the 
example of men such as Mr. Ernest Cooper, whose loss 
we now deplore. In locking back over past years we could 
have wished that Mr. Ernest Cooper’s vision had been more 
widely extended. In the last paper he read before the 
Institute of Chartered Accountants, the subject of which was 
‘« Fifty-seven years in an Accountant’s Office,’’ he made it 
quite clear that he did not repent in any way of his opposition 
to proposals of more than a quarter of a century ago which 
could have led to a united profession to-day. One of the 
disadvantages of a close professional career is the limitation 
which it imposes upon a wide mental outlook, and from 
this aspect alone we venture a word of regret in regard 
to the opinions of one for whose memory we retain the 


highest regard. 
GEORGE FLORENCE. 


We regret to announce the death of Mr. George Florence at 
the age of 56 years, which took place on January 6th after an 
operation. Mr. Florence was originally a Scottish member, 
and was admitted an Associate of the Society in January, 
1913. He was elected a Fellow in 1921, and has been in 
practice for some years in London. Mr. Florence was a 
supporter of the activities of the Society, and was much 
respected by those with whom he came in contact. 


ALFRED HARRY MARTIN. 

Information has been received of the regretted death on 
December 30th last of Mr. Alfred Harry Martin, who had 
been a member of the Society since July, 1914. The late Mr. 
Martin was a partner in the firm of Messrs. 
Incorporated Accountants, Norwich. 


Martin & Acock, 


Society of Incorporated Accountants and 
Anditors. 


MEMBERSHIP. 
The following additions to, and promotions in, the Membership 
of the Society have been completed since our December issue :— 


ASSOCIATES TO FELLOWS. 

Douny, Waurer Grptey (Major) (W. Gidley Dunn & Co.), 
11, Great Tnrnstile; High Holborn, London, W.C.2, 
Practising Accountant. 

7 Leste ._Freperrck (W. Rowlands Fry & Son), 
, 27, Clements Lane, London, E.C.4, Practising Accountant. 

Fpnaxe , Cuantes Sypney (Leith, Freake & Cade), Maitland 
Pe Sireet, Bloemfontein, South Africa, Practising Accountant. 

Lewis, Tuomas Herpert, Suva, Fiji Islands, Practising 
Accountant. 

Mansrretp, Leonarp Georce (Duck, Mansfield & Co.), 
63, Coleman Street, London, E.C.2, Practising Accountant. 

Neaves, Grorck Tuomas Arrnur (Tulk, Bell & Neaves), 
30, Spring Gardens, Manchester, Practising Accountant. 

Nicxuin, Wiiuam (W. Nicklin & Co.), Church House, 
90, Deansgate, Manchester, Practising Accountant. 

Roxserts, Freperick Ernest, F.C.A. (Chas. Stuart & F. E. 
Roberts), 132/136, Cullanan Buildings, Johannesburg, 
South Africa, Practising Accountant. 

Srvxrn, Frepericx (Simkin & Arnold), The Hollins, 16, New 
Street, Leicester, Practising Accountant. 

West, Henry Watter (Henry West & Co.), 41, Cheapside, 
London, E.C.2, Practising Accountant. 


ASSOCIATES. 

Avams, AuFrrep Dunstan, Cape Town, South Africa, Practising 
Accountant. (Re-elected.) 

Ainsworth, Witi1am, 39, Ainsworth Street, Blackburn, 
Practising Accountant. 

Amos, Maurice Tempre, Clerk to Temple, Gothard & Co., 
4/6, King Street, London, E.C.2. 

Barker, Ernest Warker, City Treasurer and Controller’s 
Department, City Hall, Cardiff. 

Barnes, Atec Nevison, Ministry of Labour, Finance Depart- 
ment, 1, Sanctuary Buildings, London, 8.W.1. 

Burin, Hexen Syst, Clerk to Oldham, Holland, Graves & Co., 
17, Coleman Street, London, E.C.2. 

Derwicx, Haroitp, Clerk to A. France & Co., West Bar 
Chambers, Boar Lane, Leeds. 

Dreyer, Jonannes Huser, Clerk to Melt van der Spuy Dreyer, 
Lawley’s Buildings, Fox Street, Johannesburg,South Africa. 

Drory, Samvet James, Clerk to Fredk. & C. 8. Holliday, Pearl 

. Chambers, East Parade, Leeds. 

Fetiows, Epwarp, Clerk to Pearson, Nightingale & Co., 

52, Queen Street, Wolverhampton. 


Grorce, Pattie Montacu, A.C.A. (Halsey & George), Leuchars © 


Buildings, Smith Street, Durban, South Africa, Practising 
Accountant. 

Groreg, Sipney Cuarues, Accountant Officer, Royal Air Force, 
Digby, Lines. 

GopparD, GEORGE FREDERICK, Clerk to George Mackeurtan, 
306, Smith Street, Durban, South Africa. 

Gowan, Henry Epwarp, Clerk to Darke, Robson & Batty, 
146, Bishopsgate, London, E.C.2. 

Harrrorp, James Cuirrorp Fortescue, Clerk to J. E. P. 
Close & Co., Colonial Mutual Buildings, Adderley Street, 
Cape Town, South Africa. 

Haveaton, Frepericx, Clerk to David Smith, Garnett & Co., 
61, Brown Street, Manchester. 

Hoean, Ernest Epwarp Montaau, Clerk to Cooper Brothers 
and Co., 14, George Street, Mansion House, London, E.C.4. 

Hovexton, Waiter, Clerk to Whittaker & Provis, 3, Mount 
Street, Manchester. 

Hupson, Lest, Clerk to George Mackeurtan, 306, Smith 
Street, Durban, South Africa. 
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Jarping, Ian Wrir1am, Clerk to Douglas, Low & Co., 
Consolidated Gold Fields Buildings, Johannesburg, 
South Africa. 

Love, Joun, Clerk to Rawlinson, Allen & White, 22a, Donegall 
Place, Belfast. 

Myrea, Frank Rapcuirrs, Clerk to Halsey & George, Leuchars 
Buildings, Smith Street, Durban, South Africa. 

Pamir, Cyriz, Clerk to Arthur Hallett, Unwin & Co., 

: Studio Buildings, Regent Street, Wrexham. 

Ramspen, Epwarp Fieipen, A.C.A. (Alfred Wright & Co.), 
6, Duke Street, St. James’s, London, 8.W.1, Practising 
Accountant. _ 

Simpson, Bernarp A.Frep, City Treasurer's Office, Town 
Hall, Sheffield. 

Surra, Francis Wim, Clerk to Herbert Pepper & Rudland, 
14, Temple Street, Birmingham. 

Sreyn, Benzamtn Dantet, P.O. Box 523, Pretoria, South Africa. 

Sreyn, RaymMonp (James Stewart & Steyn), 6/8, Alliance 
Buildings, Fox Street, Johannesburg, South Africa, 
Practising Accountant. 

Tompson, ALBERT LEopPOLD, 
Accountant’s Department, 
London, S8.E.10. 

Tompson, Norman Dene, Clerk to Halsey & George, Leuchars 
Buildings, Smith Street, Durban, South Africa. 

Winiiamson, Cuartes Morpaunt, Clerk to Duart-Smith, 
Baker & Price, Albion House, King Street, Gloucester. 

Woop, AuBert Epmunp, Clerk to Leslie H. Ball, 22, Broad 
Street, Hereford . 


Borough Treasurer and 
Town Hall, Greenwich, 


Changes and Removals. 


Messrs. Baker & Co., of 44, Abington Street, Northampton, 
also Winslow, Oakham and South Wigston, announce that they 
have taken into partnership Mr. David Sirkin, Incorporated 
Accountant. The Northampton business will be managed by 
Mr. H. F. Baker, Chartered Accountant, and Mr. W. E. 
Warrington, Incorporated Accountant, and the Leicestershire 
practice by Mr. Sirkin, Incorporated Accountant. 


Mr. E. R. Bradley, Incorporated Accountant, of 584, 
Christchurch Road, Boscombe, Bournemouth, has entered into 
partnership with Mr. L. Holderness Gale,Chartered Accountant. 

The practice will be continued under the style of Bradley & Gale. 


Messrs. Haskins & Sells have removed their New York 
office to 30, Broad Street. 

Mr. F. M. Hutchinson, Incorporated Accountant, has 
removed to 83, Victoria Street, Grimsby. 


Mr. J. Durie Kerr, Incorporated Accountant, 5, Waterloo 
Street, Birmingham, has taken into partnership Mr. A. W. 
Watson, Incorporated Accountant. ‘The future title of the 
firm will be J. Durie Kerr, Watson & Co. 


Mr. F. W. Priest, Incorporated Accountant, has removed to 
3, St. Bride’s House, Salisbury Square, London, E.C.4. 


Messrs. W. H. Roberts & Co., Incorporated Accountants, have 
removed to 14, George Street, Hanover Square, London, W.1. 


Messrs. Theo. 8S. Sheard, Carr & Vickers announce that the 
partnership has been dissolved. Mr. E. T. Carr, Incorporated 
Accountant, will continue to practise under his own name at 
13, Harrington Street, Liverpool, and Mr. Ernest Vickers, 
Chartered Accountant, will practice under the style of Theo. 
S. Sheard, Vickers & Winder, Chartered Accountanis, at 
34, Castle Street, Liverpool. . 


Messrs. H. Theobald & Co., I 


neorporated Accountants, 
have removed to 152, Fleet Street, London, E.C.4. 


Mr. S. I. Wallis, Incorporated Accountant, has commenced 
public practice at Imperial Buildings, Victoria Street, 
Nottingham. 


DISALLOWANCE FOR INCOME TAX OF 
EXPENSES INCURRED UNDER THE 
SAFEGUARDING OF INDUSTRIES ACTS. 


A conference of representatives of various organisations 
waited upon Sir Richard Hopkins, K.C.B., Chairman of the 
Board of Inland Revenue, on Friday, January 8th, for the 
purpose of presenting to him some views upon the question of 
the disallowance for income tax of expenditure incurred in 
connection with the safeguarding of industries. Sir James 
Martin, J.P., F.S.A.A., introduced the deputation, which 
consisted of the following other members : —Sir Edward liiffe, 
C.B.E., M.P. (Chairman, Finance and Taxation Committee 
of the Association of British Chambers of Commerce), Mr. H. 
Lakin-Smith, F.C.A. (Ex-President, Birmingham Chamber of 
Commerce), Mr. Bindon Scott (Federation of British 
Industries), Mr. H. C. Howitt, D.S.O., F.C.A. (Iron and Steel 
Federation), Mr. F. A. Lewington (British Brush Manufac- 
turers’ Association), Mr. J. Ridyard (Sheffield Cutlery 
Manufacturers’ Association), Mr. P. C. Miall, F.S.A.A., A.C.A. 
(Martin, Farlow & Co., Honorary Accountants to the 
Association), Mr. R. B. Dunwoody, C.B.E. (Secretary, 
Association of British Chambers of Commerce). 


Sir James Martin submitted to Sir Richard Hopkins the 
views of the deputation on the principle involved. In his 
opinion the expenditure incurred by trade associations in 
watching over their interests as affected by the safeguarding 
of industries procedure, was a temporary procedure laid down 
for a special purpose under novel conditions. It was essential 
that members of particular trades should combine, for 
the purpose of presenting their views at such inquiries, 
because they could not be represented by the whole bodies of 
members. Sir James urged that the disallowance made in 
the case of the British Aluminium and Hollowware Manufac- 
turers’ Association should be reconsidered. 


Mr. H. Lakin-Smith, F.C.A.(Ex-President of the Birmingham 
Chamber of Commerce), referred to the particular case of the 
British Aluminium and Hollowware Manufacturers’ Associa- 
tion which has incurred an expenditure of some £324 in 
connection with the inquiry «affecting that trade. He also 
pointed out that such expenditure was not excluded under 
Schedule D. Cases I and II, Rule3 of the Income Tax Act, 1918, 
that the payment was similar to those made to associations 
for protection of trade, which payments were allowed as a 
charge, and was in fact, in the cases of safeguarding of 
industries, really incurred to preserve the very existence of 
the trade which was threatened with extinction, and therefore 
most obviously a proper trade expense. ; 

Mr. Bindon Scott (Federation of British Industries), 
followed, and made similar representations. 

Sir Richard Hopkins promised to give the matter further 
consideration and to acquaint the deputation with the Board’s 
decision at an early date. 

Sir Edward Iliffe (Chairman, Finance and Taxation 
Committee of the Association of British Chambers of Com- 
merce), thanked Sir Richard Hopkins for his courtesy in - 
receiving the deputation. 

The following letter has been received from the Board of 
Inland Revenue since the Deputation on January 8th, 1926 :— 

Inland Revenue, Somerset House, 
London, W.C.2., January 16th, 1926. 

Sir,—The Board of Inland Revenue have had under 
consideration the representations put forward by the Deputation, 
which attended at this office on the 8th instant, on the subject 
of the treatment for income tax purposes of expenses incurred 
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in making and supporting applications under the Safeguarding 
of Industries Act. 

As you are aware, this matter had previously been brought 
to the Board’s notice, and they had found themselves unable 
to acquiesce in claims to treat expenditure of this character 
as an admissible deduction in the computation of profits for 
the purpose of assessment to income tax. 

The Board have again carefully considered the question in 
the light of the facts and arguments put forward by Sir James 
Martin and the other members of the Deputation, but regret 
that they can find no ground which would justify them in 
varying the opinion which they had previously formed. In 
their view the expenditure in question, apart from any other 
considerations, is of the nature of capital outlay and, as such, 
would be inadmissible as a deduction for income tax purposes, 
whether the applications did or did not prove successful. 

I am, Sir, ' 
Your obedient Servant, 
Signed) 8. E. Mrxnis. 
R. B. Dunwoopy, Esq., C.B.E. 


ACTION FOR LIBEL BY INCORPORATED 
ACCOUNTANT. 


Nathan v. Rockiliff. 

This action arose out of the audit of the 1923 accounts 
of the National Insurance Beneficent Society between Mr. 
Eric B. Nathan, the Consulting Actuary and Incorporated 
Accountant, and Mr. P. Rockliff, one of the Joint Secretaries 
of the Society. We understand that the terms of settlement 
provided for the payment of Mr. Nathan’s taxed costs. 

Mr. Mitchell Banks, K.C., and Mr. W. G. Earengey, 
instructed by Messrs. Hicks, Arnold & Bender, appeared as 
counsel for the plaintiff. Sir Patrick Hastings, K.C., and 
Mr. Wilfrid Lewis, instructed by Messrs. Kingsley Wood, 
Williams & Co., appeared as counsel for the defendant. 

The Lord Chief Justice: May I say, Sir Patrick, that I 
have read the papers in this case, and if I could be of any 
assistance to you in the matter I am at your service. 

Sir Patrick Hastings: May I mention the matter to your 
Lordship again in a few moments. 

My Lord, the parties in this case are very much indebted 
to your Lordship for the opportunity of discussing the matter. 
Terms have been arranged, inasmuch as they have been put 
in writing ; and I think it is, perhaps, desirable that I should 
read to your Lordship, if I may, what has been agreed 
between the parties. F 

The Lord Chief Justice: If you please. 

Sir Patrick Hastings: All I need say is that it was an action 
for libel. Unfortunate misunderstandings have arisen upon 
both sides with regard to the auditing of certain accounts. 
Each party has now had an opportunity of explaining the 
true facts to the other, and the explanations are gladly and 
absolutely accepted upon both sides. The defendant withdraws 
any imputation upon the plaintiff's professional reputation, 
and regrets if the words used by him were capable of conveying 
any such imputation. The plaintiff unreservedly accepts the 
defendant’s explanation of what transpired. Upon that I ask 
your Lordship that the record may be withdrawn upon terms 
which have been endorsed upon our briefs and your Lordship’s 
order, if necessary. 

The Lord Chief Justice: Very well. You will kindly hand 
the terms to the learned Associate. 


Correspondence. 


COMMERCIAL GOODWILL. 


To the Editors Incorporated Accountants’ Journal. 

Srtrs,—I have read with much interest Mr. P. D: Leake’s 
learned dissertation on the above subject appearing in the 
current issue of the Journal. Mr. Leake is decidedly 
dogmatic in the many contentious matters he deals with, 
possibly with a view to promoting the discussion asked for 
in the closing paragraph of his article. I therefore, with your 
kind permission, propose to deal with the points raised with 
equal dogmatism in the hope of fostering the good work of 
discussion, at the same time recognising the indiscretion 
of being dogmatic on this question. 
In the first place I regret to see the author’s reference to 
the ‘‘ cost of goodwill”; surely this should read ‘‘ cost price 
of goodwill,” ‘‘cost” in itself being a relative term in 
accountancy nomenclature. This is no doubt, however, a 
typist’s error which, although possibly leading to confusion 
of thought, can be dismissed as of only passing interest 
compared with the more important dogmatisms of this very 
able and experienced writer. 


Definition of Goodwill.—Mr. Leake does not appear to 
have had so much difficulty in finding a legal definition for 


the past. For example, in the case of the Commissioners of 
Inland Revenue vy. Muller ((1901) A.C.) Lord Macnaughten said : 


‘* What is Goodwill? It isa thing very easy to describe, 
very difficult to define. It is the benefit and advantage 
of the good name, reputation and connection of a business. 
It is the attractive force which brings in custom. It is the 
one thing which distinguishes an old-established business 
from a new business at its first start. The goodwill of 
a business must emanate from a particular centre or 
source. However widely extended or diffused its influence 
may be, goodwill is worth nothing unless it has power 
of attraction sufficient to bring customers home to the 
source from which it emanates. Goodwill is composed 
of a variety of elements. It differs in its composition in 
different trades and in different businesses in the same 
trade. For my part, I think that if there is one attribute 
common to all cases of goodwill it is the attribute of 
locality, for goodwill has no independent existence. 
It cannot subsist by itself. It must be attached to a 
business. Destroy the business and the goodwill perishes 
with it, though elements remain which perhaps may be 
gathered up and revived again. No doubt, where the 
reputation of a business is very widely spread, or where 
it is the article produced rather than the producer of the 
article that has won popular favour, it may be difficult 
to localise goodwill.’ 


I gather from Mr. Leake’s definition that he is of the 
opinion that goodwill is composed of rights such as attach 
to trade marks, patents, &c., but I think the dictum of 
Lord Macnaughten clearly shows that goodwill is something 
apart from those rights, which are in themselves assets of 
the business, although their use may lead to the creation 
of the further asset goodwill, which is the benefit arising from 
the exercise of these rights and not the rights themselves. 


Lord Lindley defined goodwill as the ‘‘ benefit arising from 


position admirably. If, therefore, no benefit arises from 


Sir Patrick Hastings: If your Lordship pleases. 


described as goodwill. 


“goodwill” as so many eminent lawyers experienced in — 


connection and reputation,” which to my mind meets the’ 


the possession of rights there is no asset which can be 
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Classification of Goodwill.—Goodwill in my opinion is 
capable of being classified generally under the following 
three heads :— 


1.—Commercial goodwill, which may be subdivided into 
trading goodwill and advertising goodwill. Trading goodwill 
is that arising from the use of rights attaching to a businiss 
or from the benefit attaching to the locality of the business. 
Advertising goodwill is that created and solely dependent 
upon advertisement. 

2.—Professional goodwill, which should be considered 
separately from commercial goodwill. 

3.—Goodwill arising from natural love and affection, with 
which we are not concerned in this discussion except to 
note that it may have an influence on the two former classes 
of goodwill where it attaches to the proprietors of a business 
or to the person of a professional man, not by reason of his 
skill or ability but for some such reason as family connection. 
In the case of a limited liability company this may hold good 
where it attaches to directors or managers but, of course, in 
this case the goodwill will belong to a different person from 
those who created it. 


Valuation of Goodwill.—The question of valuation of created 
goodwill will only arise in soundly conducted businesses on 
the creation of a partnership in an existing business, on any 
change in the constitution of a partnership, and on the sale 
of any business. The value of created goodwill, as Mr. Leake 
states, does not therefore appear in the financial books of 
soundly managed concerns. 


The valuation of purchased goodwill, or rather goodwill 
about to be purchased, depends upon many factors, which 
will differ in different trades and also in different businesses 
in the same trade. 


Mr. Leake does not deal fully with the adjustment of pa-~t 
years’ profits necessary where the value of goodwill is to be 
arrived at on a profits basis, and he seems to imply that a 
valuation can oly be placed upon goodwill where super-profits 
exist, and surmises that all super-profits must necessarily be 
derived from the asset goodwill without regard to the earning 
capacity of other assets. I am going to be revolutionary and 
state that a valuable goodwill may exist, in the case of 
commercial goodwill, even though there be no past profits, 
but, on the contrary, past losses, for these losses may be due 
to causes other than the absence of a valuable goodwill, 
e.g. bad administration, bad buying management, expensive 
methods of manufactiring, and temporary trade depression. 
In arriving at the value of goodwill on a profits basis, therefore, 
the profits or losses should be adjusted by reference to these 
factors where ascertainable. 


There is no doubt, however, that past profits form the 
soundest basis upon which to arrive at a valuation, but regard 
must also be paid to turnover in the case of commercial 
goodwill, and receipts in the case of professional goodwill. 
In considering turnover quantities should be regarded as 
well as amounts, as this will indicate the fluctuations in the 
value of the goodwill. 

The charge against the profits for depreciation must also 
be carefully examined, as Mr. Leake points out, and any 
necessary adjustment made. 

Then there is the other side of the picture, not dealt with in 
the article under discussion, namely, what items are included 
in the profits? Interest received on capital invested outside 
the business should, for example, be excluded from profits for 
goodwill valuation purposes. 

With regard to interest on capital charged against the 
profits for this purpose, Mr. Leake has very decidedly fixed 


the average rate of interest at 10 per cent. for commercial 
concerns and 5 per cent. for professional concerns, but does 
not state how he arrives at these percentages. 


In my opinion interest on capital should in all cases be 
charged on the basis of the yield on gilt-edged s«curities, 
which at present is about 44 per cent., representing the 
normal risk of loss o: interest on the capital involved. 
In the case of commercial concerns a further percentage 
should be added to meet what is known as commercial risk. 
This latter percentage will vary according to the security 
given by the business to the capital invested. 


Mr. Leake contends that the value of goodwill depends 
solely upon future super-profits. In my opinion this is a 


}fallacy, for purchased goodwill is as much a fixed asset as 


plant and machinery, and although it is an intangible asset 
its value is a present value of preseut benefits. It would be 
just as reasonable to say that the value of plant and machinery 
represents the present capitalised value of its future earning 
capacity, for the use of the plant and machinery and other 
fixed assets also have a bearing upon the earning of future 
super-profits. 

To my mind there is nothing analagous between an annuity— 
which is a present payment for the purchase of a fixed future 
annual income—and the payment for goodwill—which is a 
payment made for the transference of existing advantages 
which may attach to name, quality of goods, advertising, 
locality, trade marks, patents, monopoly, &c. The payment 
for good will does not ensure the earning of future super-profits, 
neither does the payment for plant and machinery ensure 
that its earning capacity will be maintained in the future. 
The purchaser is in a position either to damage or enhance 
the future earning capacity of both. 

Goodwill is not, therefore, a capitalised payment in respect 
of future super-profits, but more truly represents a payment to 
the vendor in respect of the capitulised value of the pioneering 
work he has performed or acquired and which is likely to 
continue to attract the customers of the vendor to the purchaser. 
This value may be measured by past super-profits, arrived at 
after the adjustments have been made to which I have already 
referred, or by reference to turnover. 

It is usual, however, to take past super-profits as the basis 
of valuation. 

Having ascertained these past profits it is necessary to 
consider the nature of the goodwill, for it is reasonable 
to value goodwill which arises, say, from monopoly much 
higher than that which arises from advertising, for in the 
latter case large future expenditure is necessary to its 
continued existence. Then, again, where the goodwill springs 
from a name it must be seen whether that name is the 
vendor’s, a manager's, or a name attached to goods. If the 
goodwill resides iu a manager it will Le necessary to ensure 
continuity of management before any value can be arrived at. 

Past super-profits are then merely used as a basis of 
valuation. The number of years to be dealt with is a matter 
for separate consideration in each case, as is also the number 
of years ‘purchase of those profits. It would, however, rarely 
be reasonable to take more than five years, for by that time 
the goodwill will probably be attached more closely to the 
purchaser than tothe vendor. Especially is this so in the case 
of what I have termed advertising goodwill. 

No value can attach to professional goodwill in my opinion 
unless one of the following conditions obtain :— 


(1) The vendor remains in the business; or 

(2) The vendor obtains an undertaking from his clients 
to continue with the purchaser; or 

(3) The goodwill is attached to the premises. 
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In this case usually the goodwill will attach more specifically 
to the skill, ability and personality of the vendor, so that 
unless he remains in the business the goodwill will vanish 
with him. 


Depreciation of Goodwill.—Mr. Leake states that goodwill 


is always a wasting asset. There appears to be little evidence 
to support this contention. It certainly fluctuates in value, 
but it seems to me that it can only be considered a wasting 
asset in the case of a concern whose principal asset is of a 
wasting nature, such as a coal mine, and even then only 
if the goodwill attaches to locality; for if the goodwill 
resides in the proprietor of the business he may take it 
with him to some other like concern, in which case it would 
be as valuable as ever. 

Goodwill is, therefore, rarely a wasting asset; on the 
contrary it is capable of development. 

Depreciation of goodwill, in my opinion, need only be 
considered when it is more or less permanent, mere fluctuations 
in value not being considered. 

It is, of course, sound policy to ignore the going concern 
value of goodwill. 

I am afraid you will not have sufficient space for me to 
pursue the matter further, but it does seem to me that in his 
article Mr. Leake has confused cause with effect. Profits 
merely reflect goodwill, which is not composed of rights but 
of benefits accruing from rights, which in my humble opinion 
is a vastly different proposition. 

Yours faithfully, 

Spencer House, South Place, Ropert ASHWORTH. 

London, E.C.2. 


To the Editors Incorporated Accountants’ Journal. 
Srrs,—I feel Mr. Leake’s article on “Commercial Goodwill,” 
which appears in your last issue, will provide food for thought. 
In the case of “‘ purchased goodwill” it is often argued that 
when large profits are being made there is no necessity to 
write down the asset, whereas to my mind the making of 
large profits, in most cases, is evidence of the fact that the 
asset ‘‘ goodwill” is of a wasting nature. As Mr. Leake 
points out super-profits will attract competitors. 
Iam, 

Yours faithfully, 

Srantey P. Moore, 

A.S.A.A. 


31, Huron Road, 
Tooting Common, 
London, 8S. W.17. 


To the Editors Incorporated Accountants’ Journal. 
Srrs,—Mr. Leake states in his article on the above question, 
that in estimating the value of goodwill, income tax should 

always be taken into account. But how is it to be done? 
First we have to remember that income tax, although levied 
on business profits, is levied in that way only as part of a 
larger scheme for obtaining tax from an individual with 
a minimum of effort, and secondly, that in the circumstances 
of to-day trading by means of joint stock companies has 
largely superseded private enterprise, and thirdly, that income 
taxation is graduated according to ability to pay, starting from 
complete exemption and proceeding upwards to super tax. 
Hence it necessarily follows that it is physically impossible for 
the vendor of a goodwill to make allowance to the purchaser 
thereof in respect of a thing in which neither party would 
stand on an all-round equal footing, and this position is 
further complicated by the fact that all other factors for 
computing an allowance for income tax are unknown quantities 

to the parties concerned in the transaction. 
Yours, &c.,' 
A. B. 


Specific Performance of Contracts. 


A Lecrure delivered before the Incorporated Accountants’ 
Students’ Society of London, by 


Mr. C. J. W. FARWELL, K.-C. 
The chair was occupied by Mr. Tuomas Keens, Vice- 


President of the Society of Incorporated Accountants and 
Auditors. 


Mr. Farwewt said: The subject of “Specific Performance,” 
on which I am asked to lecture to-night, is one of great 
importance from the lawyer’s point of view, and is one of 
which it is extremely useful to have some knowledge even 
for those who are not directly connected with the law. After 
all, we all of us from time to time enter into contracts of 
various kinds, and we may all of us in the course of our 
professional careers have to consider other people’s contracts. 
It is, therefore, useful to know, to some extent at any rate, 
how the Courts consider contracts and how they deal with 
breaches of contract. 


Tue Meantne or Speciric PERFoRMANCE. 

The term ‘‘ specific performance,’’ when used by a lawyer, 
means the particular form of relief which the Courts will 
grant in the case of breaches of certain contracts, the relief 
taking the form of an order upon the defaulting party to carry 
out the contract—in other words, to specifically perform the 
contract. This form of relief is purely an equitable form of 
relief (that is of some importance, as I will show you later on 
in my lecture), and when I speak of it being an equitable 
form of relief I mean this:—-As you are no doubt all aware, 
before the Judicature Act of 1873 the common law and the 
Chancery Courts exercised independent jurisdictions. The 
common law Courts knew nothing of equity. They knew 
nothing of equitable principles, and they did not apply 
equitable remedies. If you had brought an action for 
‘‘ specific performance’’ in the common law Court before 
the Judicature Act of 1873, the Judges would have disclaimed 
all knowledge of what you were talking about, and your action 
would have met with a speedy and ignominious dismissal. 
On the other hand, equity never disregarded the law; it has 
always ‘‘ followed the law,” but it had remedies, which it 
administered, of its own, which were intended to supplement 
the common law and to some extent relieve the harshness 
of the common iaw. 


In common law, the remedy for a breach of contract was 
damages and nothing else. Whatever the cause of the 
breach, or whatever the circumstances of the breach, the only 
remedy was damages. You can very easily understand that 
damages might be an extraordinarily inadequate form of 
relief in some cases. Take the case of a man who wants one 
particular house and finds that the owner is ready to sell; 
he contracts to buy it and then the owner cries off; he brings 
an action for damages. All he would get in an ordinary case 
a3 damages would be the difference, if any, between the price 
at which he contracted to buy the house and the market price 
of the house, together with such small expense of examining 
title and such like to which he might have been put. Further, 
he would have the pleasure of paying his own solicitor the 
difference between his costs and the party and party costs 
which he could recover from the defendant, with the result 
that he might find himself very little (if any) better off when 
he had won bis action at common law. 


Equity took a different view. Equity said: ‘Ifa man has 
made a contract, which is a proper and enforceable contract, 
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it is against conscience for him to ery off, and we will compel 
that man, in certain cases, to do what he has undertaken 
to do—that is to say, compel him to carry out his contract,” 
and that was done by means of an order which could be 
enforced upon him in various ways, one way being by sending 
him, if he refused to comply with the order, to prison for 
contempt of Court. This jurisdiction in equity was an 
extraordinary jurisdiction, and was only, as I have said, 


intended to supplement the common law; and in exercising 


that jurisdiction, equity always followed the common law 
in this sense, that it refused specific performance in every 
case where damages would be an adequate remedy. That is 
the law to-day. 


I should say, in passing, that since the Judicature Act of 
1873 the jurisdiction of the Courts of Common Law and the 
Courts of Chancery have been amalgamated, and a Court of 
Common Law can now give relief which is purely equitable 
and can apply equitable principles, but specific performance 
is still recognised as being an equitable jurisdiction so far as 
contracts for the sale and purchase of land, or interests in 
land, are concerned, and accordingly actions for specific 
performance of that nature are now specially assigned to the 
Chancery Division. 


Even before 1873 equity followed the law in this sense, 
that equity would not give relief where, according to the 
common law, there was no contract. It was no part of the 
business of the equity Judges to make contracts for people, 
and unless the parties had themselves made a contract 
which in law was enforceable there was no remedy either 
at common law or in equity. 


No Re.rer sy Speciric PerRFoRMANCE WHEN DAMAGES ARE 
ADEQUATE REMEDY. 


In the case of a claim for specific performance in which 
damages were an adequate remedy, as I say, you could not get 
specific performance, and you cannot get it now. The two 
most important cases where that is true to-day are, first, where 
there is a contract for the sale of Government stock or other 
_ stocks and shares in which there is a free market on the Stock 
Exchange, the reason for that being that if you can buy 
the stock at any time without any difficulty, then in the 
case of a breach of a contract to sell such stock or shares 
there is no hardship in your getting damages only, because 
your damages will be the difference between the price at which 
you contracted to buy them and the price at which you can 
buy them in the market, and therefore you will be amply 
compensated if you get the difference in the price. The other 
important case in which you cannot get specific performance 
now is in the case of a contract to sell unascertained goods— 
for instance, a ton of pig iron or a hundredweight of coal. 
There you would not get specific performance, but you would 
get damages, because, having got your damages, you could go 
to the market and buy the goods. Specific performance of a 
contract to sell shares will, however, be granted in any case 
where damages are not an adequate remedy, e.g., where there 
is a contract for the sale or purchase of shares in a private 
company—which are not readily dealt with. In such a case 
as that the plaintiff may be entitled to specific performance, 
and may get an order upon the person who has contracted to 
sell the shares to transfer them upon payment of the price. 
In the same way, in the case of a particular chattel—for 
instance, a particular picture, or vase of value—specific 
performance would be granted, but in the case of unascertained 
goods, or in the case of stock which is freely dealt in in the 
market, no specific performance will be granted because 
equity says damages is an adequate remedy. 


There are other cases in which the same principle applies, 
but I do not think I need trouble you with them because 
except in the instances mentioned the difliculty does not 
often arise. 


Equtry Fottowep tHe Law. ~ 


Equity, of course, always recognised and followed the law 
as laid down in the statutes, e.g., the Statute of Limitations 
which limits the period within which an action can be 
brought on a contract, and the Statute of Frauds which 
(inter alia) requires certain particular contracts to be in 
writing. As I have already said, before any relief can be 
obtained either by damage or specific performance there must 
be an enforceable contract, and an enforceable contract 
which is not illegal. There may be a contract for an illegal 
purpose which the Courts will refuse to recognise or enforce 
at all, e.g., a contract to buy a house for the purpose of using 
it for an immoral purpose, or a contract may be unenforceable 
because, for example, the action to enforce it is not brought 
within the period allowed by tha Statutes of Limitations for 
the enforcement of contracts. In such cases as these equity 
always followed the law, and for the same reasons which 
would have led the Courts of common law to refuse relief 
by way of damages, equity would refuse relief by way of 
specific performance. 


Limits UPON THE EQUITABLE JURISDICTION. 


The necessity of proving an enforceable contract in order 
to obtain relief arises both at law and in equity, but the very 
nature of the relief which equity grants by way of specific 
performance in itself imposes other limits upon that 
jurisdiction, and one most important limit of that kind is 
this: that specific performance will not be granted of any 
kind of contract which involves personal service, whether 
it be a contract for the employment of a servant, or whether 
it be a contract of agency, or contract by which a company, 
for instance, contracts to employ an accountant or auditor. 
These are contracts in respect of which specific performance 
cannot be obtained, and the only remedy always was, and is 
still, damages and damages alone. The reason for this is 
that the Court will not make an order which it cannot 
enforce, and the Court takes the view that it cannot make a 
man work if he does not choose to do so, and therefore the 
Court has always refused specific performance in the case of 
all kinds of contracts for personal service, and the remedy for 
breach of such a contract is damages. 


In the same category are contracts where constant 
supervision is required; e.g., in building contracts the Court 
will generally refuse specific performance on the ground that 
it cannot supervise the carrying out of the contract. 


There are other cases of the same kind, e.g., where the 
defendant is beyond the jurisdiction of the Court, as for 
instance where the defendant is a foreign government, in 
which case the Court has no means of enforcing its order. 


You have, therefore, to bear in mind that the very nature 
of the relief of specific performance itself imposes a limit 
upon the cases in which it can be granted. 


Specrric PeRFoRMANCE: A DiscreTIonaRyY Form oF REEF. 


I told you just now that this form of relief was purely 
equitable, and that is important to remember for this reason : 
at common law, if a man proved his contract and proved the 
breach, he was entitled to damages whatever the nature of the 
contract might be, assuming it to be a legal and enforceable 
contract, and whatever the circumstances under which the 
breach had occurred. That was never the view in Chancery.- 
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Equity always took the view that before it would grant relief 
by way of specific performance it had to see that its own 
principles, which it applied for itself, had been observed, and 
in that sense the jurisdiction was always discretionary, and is 
to this day discretionary, in the Judge. When I say that I 
do not mean that it is for the Judge to do as he pleases, 
whether he grants specific performance or not; what I mean 
is this: that he is not bound to grant it merely because there 
is a contract which has been broken. He has to go on to see 
whether the person who is claiming that relief has himself 
acted properly, e.g., whether he has himself done all he 
ought to have done under the contract. Of course, the 
principles upon which the jurisdiction is exercised are laid 
down in a large number of authorities, cases which have been 
decided over many centuries. The origin of this form of 
relief may be doubtful, but there is a reported case of specific 
performance in the reign of Henry VI, so you will realise that 
this is no very modern jurisdiction. 


Another consideration which the Court, in deciding whether 
it will grant specific performance or not, always takes into 
account is this: The Court refuses specific performance in 
a case where the contract is not a mutual contract, e.g., a 
voluntary contract. A contract in which there is no 
consideration passing from the person who is seeking to 
enforce it will never be enforced in Chancery; the remedy, 
if any, is in damages. Nor, generally speaking, can specific 
performance be obtained of a contract with an infant, whether 
the infant be plaintiff or defendant. The reason for that is 
that, except in a few particular cases, an infant is not bound 
by a contract, and therefore a contract cannot be enforced 
against him and the Court will refuse to grant to an infant 
specific performance, because it says it is not equitable to 
give to an infant specific performance where it would have 
had to refuse it if the infant had been the defaulting party. 
Again, equity will refuse specific performance where the 
granting of it will be wholly valueless. As an instance of 
what I mean, take the case of a contract to enter into 
a partnership at will. Either party can put an end to a 
partnership at will at any time by giving notice, and it 
would, therefore, be useless for the Court to grant specific 
performance of such a contract. Again, as I mentioned just 
now, the Court before granting specific performance requires 
to be satisfied that the party seeking relief is not himself in 
default. The Court says: “If you (tbe plaintiff) are seeking 
to enforce this contract, you must satisfy us that you have 
done everything that you ought to have done under your 
contract, and that you are and always have been ready and 
willing to carry out your contract.’ In every case of specific 
performance it is necessary for the plaintiff to prove that, 
and in a proper pleading drawn in an action for specific 
performance it is always alleged in the statement of claim 
that the plaintiff is now and at all material times has been 
ready and willing to carry out his contract. Without such 
a plea, and proper evidence to support it, the action will 
necessarily fail. 


There are other cases in which the Court will refuse specific 
performance. For instance, in certain cases where to grant 
specific performance would entail great hardship on the 
defendant, the Court may in its discretion say: ‘‘ Damages, 
not specific performance,’’ or there may have been such 
delay on the part of the person who brings the action as 
amounts to abandonment of the contract. In this connection 
it must be remembered that so long as the action is brought 
within the period allowed by the Statutes of Limitations 
delay by itself is not, generally speaking, an answer to a claim 
for specific performance. In most contracts for the sale or 
purchase of land time is not what the lawyers call “of the 


essence of the contract,’’ and mere delay does not put an 
end to the contract, although time may be made ‘‘of the 
essence ’’ by one party giving notice to the other to complete 
within a reasonable period, and if the time stated is a 
reasonable one that will make time ‘‘of the essence,” and 
a failure to complete in that time will be treated as a 
repudiation of the contract by the party in default. Even, 
however, in cases where time is not of the essence the Court 
in cases of great delay not adequately explained may take the 
view that the delay amounts to evidence of the abandonment 
of the claim, and may say: ‘‘ You (the plaintiff) have stood by so 
long that we shall infer you intended to abandon the contract, 
and on that ground we shall refuse specific performance.”’ 


Tux Contract Must se ENnFroRcEABLE. 

' Now I think it is necessary to consider one or two matters 
which I have already mentioned a little more in detail. 
I told you just now that to obtain relief by way of specific 
performance a contract must be enforceable, and I want you 
to consider for a moment what that means. In the first 
place, a contract to be enforceable must be certain in its 
essentials. The parties themselves may make such terms as 
they please, and some or all of such terms may be essential, 
but, apart from any express provisions, there are in every 
contract these terms which must be definitely agreed before 
there can be a contract. The first is the subject matter, that 
must be certain. There must be a clear and unequivocal 
agreement between the parties as to what it is they are 
bargaining about, and any ambiguity in the subject matter 
will render a contract not enforceable at all. Secondly, there 
must be certainty as to the parties to the contract. There 
must be no ambiguity as tothat. The third essential is price, 
i.e., the consideration for the cortract; that must be fixed. 
If those three essentials are agreed, generally speaking, there 
will be sufficient to make a contract. 


As I have said, there may be cases in which the parties 
themselves have agreed, or have discussed, terms in addition 
to the three mentioned, which they have themselves made an 
essential part of the contract, and the failure to agree as to 
those terms may itself be fatal to the enforceability of’ a 
contract. Take, for instance, the case of the sale of land; 
in such cases the Court implies where there is what is called 
an open contract+i.e., a contract where nothing is fixed 
except the subject matter, the parties and the price—the 
Court implies that the contract must be completed within 
a reasonable time, and the Court will say what is a reasonable 
time, but the parties may themselves have agreed that some 
definite time shall be fixed and that it shall not be left to the 
Court to imply a reasonable time. In such a case a failure to 
agree as to the time might render the contract unenforceable. 


The next thing you must remember is this: There must be 
a complete contract. A contract to make a contract is not 
enforceable. Let me explain what I mean by that. You will 
find very often that where a person comes to draw an 
agreement for the lease or sale of a house, he inserts the 
agreed terms and then ends up by putting ‘‘subject to 
contract’’ or ‘‘ subject to formal contract,”’ and, generally 
speaking, he is entirely unaware of the fact that the insertion 
of these words has made the whole thing absolutely useless. 
There have been many cases, particularly recently, in the 
Courts in which those words ‘subject to contract” or 
‘* subject to formal contract”’ have been considered, and 
it is now, I think, settled that an agreement which is 
expressly made ‘* subject to formal contract” or ‘‘ subject to 
contract ’’ is in most cases not enforceable at all. When the 
parties insert in the agreement the words ‘‘ subject to 
contract,’’ the Court usually construes them to mean that the 
parties were contemplating another document to be prepared 
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containing the terms already agreed and further terms not then 
finally settled, and an action to enforce such an agieement 
will usually fail on the ground that there is no final concluded 
contract. 


Of course, there are cases in- which the Court is satisfied 
that all the terms were agreed and reduced into writing and 
signed by both parties. In such a case the mere fact that the 
parties intended that the terms should be put into a more 
formal state by a solicitor, and for this purpose in:erted the 
words “subject to contract’? will not make the contract 
unenforceable. Such an agreement may be a good contract. 
That is because the Courts draw the distinction between a 
bargain which is complete and has only to be put into a more 
formal shape, and a case where some of the terms have been 
agreed but it has been left to somebcdy else to say what the 
final terms of the contract are to be. Therefore it is 
essential to get a definite concluded contract which contains 
the terms and all the essential terms finally arranged. 


Tue Stature or Fravups. 


In connection with that the provisions of the Statute of 
Frauds must be borne in mind: The Statute of Frauds, 
among other things, provides that in the case of a contract 
for the sale or purchase of land, or any interest in land, 
the contract cannot be enforced unless there is a writen 
note or memorandum of the terms signed by the party to 
be charged therewith or by his agent lawfully authorised 
thereunto. Without some such note or memorandum signed 
in that way the Courts cannot enforce a contract for the sale 
or purchase of land or any interest in land either in law or 
equity if the defaulting party relies on and pleads the Statute 
of Frauds as a defence, except in the particular case I am 
about to mention. Apart from this exception, the absence of 
any written note or memorandum of the contract signed by 
the party to be charged or his agent is a good defence to an 
action to enforce the contract, if the Statute of Frauds is 
pleaded. The absence of such note or memorandum does not, 
however, render the agreement void, but only unenforceable if 
the defence of the Statute of Frauds is pleaded. If that 
statute is not pleaded, the contract, although verbal, may be 
' enforced if its terms can be proved to the satisfaction of 
the Court and it is in other respects an enforceable agreement. 


When I say you must have the contract in writing, it must 
be borne in mind that it is not necessary to have anything 
like a formal contract. Any piece of paper written for any 
purpose, which in fact contains the essential terms and is 
signed by the party to be charged, is enough. It has been 
held that a pleading, a defence, in an action may be enough. 
In that case the plaintiff claimed specific performance of a 
verbal contract for the sale of land, and the defence was the 
Statute of Frauds. This would have been a good defence 
if the learned pleader had not been so unwise as to put into 
his defence something which the Court held to be an admission 
of the contract, and the Court said that since the pleading 
could only have been signed with the authority of the 
defendant himself, that was a sufficient memorandum to 
satisfy the Statute of Frauds; and the unfortunate defendan! 
had to pay the costs of that action and specific performance 
was decreed against him. 


A difficulty with regard to the Statute of Frauds arises very 
often in connection with a contract in letters. It is sufficient 
for the purpose of the Statute of Frauds if the contract can 
be found in a bundle of correspondence, so long as in that 
correspondence you can find a definite offer and acceptance—a 
definite offer containing the necessary terms and a definite 
acceptance of those terms. 


Tt is easy to see that there may be very great difficulty in 
dealing with an alleged contract in letters, and in determining 
whether there is a binding contract or not. In these cases 
there is frequently a bundle of correspondence in which the 
parties have bargained backwards and forwards about the 
various terms of the contract. One side has made a 
proposal which bas been turned down; then the other side 
has put forward another proposal, and so it has gone on. 
It is necessary to consider whether there can be found in that 
bundle of correspondence as a whole a definite agreement— 
that is to say, a definite offer on the one side and a definite 
acceptance on the other. If there can be found anywhere in 
that correspondence, reading it as a whole, a definite offer 
and a definite acceptance then there is a contract, and the 
fact that one of the parties subsequently tries to introduce 
other terms does not make it any the less a contract, but the 
difficulty usually is to determine whether there is at some 
point a definite offer and a definite acceptance, or whether 
the whole matter never goes beyond the stage of negotiation. 
If it is merely negotiation of course it is useless for the purpose 
of enforcing a contract, because there is no contract at all. 


Part PERFORMANCE. 

The exception to the above rule, to which I referred just 
now, is what is termed part performance. This is a purely 
equitable doctrine, and is one which the common law before 
the Judicature Act never recognised. Part performance 
means the doing of an act by one party to the contract which 
is done in consequence of and in reliance upon the contract 
and which would never have been done if there had been 
no contract. In such a case, e.g., a case of a verbal contract 
for the sale or purchase of land in which one of the parties 
does an act which is only referable to that particular contract 
and in pursuance of that contract, the Court of Chancery 
always said, and the Courts will now say, ‘‘It would be 
inequitable to refuse that person specific performance because 
he has acted on the contract and has put himself in a worse 
position on the faith of the other man carrying out his 
bargain; therefore we will see that the other man does carry 
it out notwithstanding that the defendant seeks to rely on 
the Statute of Frauds.” For instance, supposing a man 
contracts to sell a house, and before the conveyance is complete 
he allows the purchaser to go into possession, and then the 
purchaser refuses to carry out the contract. In such a case as 
that the Court will say ‘‘ You (the plaintiff) are entitled to 
your relief although you have not got an agreement in writing, 
because you (the plaintiff) have partly performed your 
contract by allowing the other man to go into possession, 
and it would not be fair or equitable to allow the other man, 
having gone into possession, to escape and not carry out his 
contract.” But in considering part performance there are 
two things which have always to be borne in mind. One is 
this: that the act relied on must be one which is referable and 
referable only to the contract. For instance, supposing a 
person contracts to sell a house to a man who is already in 
possession of that house; the fact that he was allowed to 
remain in possession would not in itself be sufficient part 
performance, because the Courts would say that his remaining- 
there might not be referable to the contract at all. For the 
same reason the Courts will never treat the payment of money 
as part performance, because the Courts say ‘‘We cannot 
recognise the mere payment of money as necessarily referable 
to this particular contract; the money may have been paid 
for some other purpose.” Therefore, where you have a 
verbal contract to buy or sell land, the mere payment of 
a deposit will not save the contract. The other thing to 
be remembered is that the acts relied on must be in the acts 
of the person seeking to enforce the contract. 
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Orner Posststze Derences To Spectric PERFORMANCE. 

There are other matters which have to be taken into 
consideration also with regard to the possible defences which 
can be put up in an action for specific performance. There 
is, for instance, the question of fraud. It has been said by a 
great Judge that ‘‘ Fraud unravels everything,” and that maxim 
applies to contracts in this sense, that if it can be shown 
that a contract was induced by fraud, then the whole contract 
will be set aside at the instance of the person defrauded- 
The person defrauded is entitled, as soon as he ascertains that 
he has been defrauded, to repudiate the contract and to refuse 
to have anything more to do with it. The Courts will allow 
him to do that, and will treat the contract as at an end. 
Fraud in connection with contracts usually takes the form 
of misrepresentation. For example, suppose in the sale of 
a business the vendor fraudulently misrepresents the profits, 
fakes the books, produces an untrue balance-sheet, and 
thereby induces the purchaser to agree to buy the business. 
The purchaser, as soon as he finds out what has been done, 
may repudiate the contract and say, ‘‘I will have nothing 
more to do with it; this was a fraudulent transaction.”” The 
Courts will, in such a case, rescind the contract. 


It must, however, be remembered that the fraud must be 
fraud in connection with a material matter; that is to say, 
the mere fact that a person is dealing with a fraudulent man 
does not entitle the honest one to get out of his contract 
unless the rogue has been fraudulent in some matter which is 
material to the contract. Moreover, it is always necessary in 
the case of fraud to show that the person defrauded was induced 
by the fraud to enter into the contract, not necessarily to 
show that it was the only inducement, but thatit was one of the 
inducements which led him to enter into the contract. Ina 
case where fraud is proved, and it is proved that the person 
was induced by that fraud to enter into the contract, whether 
it be in equity or in law, in either case the contract is one 
which can be rescinded and will be rescinded at the suit of the 
person defrauded. But he must move quickly. If he does 
nothing for a considerable period the Courts will say 
‘*You have recognised the contract, and we shall not help 
you out.’’ As I have said, fraud may be good defence to an 
action to enforce a contract either at law or in equity, but 
nothing short of fraud was sufficient at law whereas equity 
would in certain cases of misrepresentation refuse specific 
performance of a contract without proof of actual fraud. In 
common law, what is called ‘‘ Innocent misrepresentation” 
was not recognised. Innocent misrepresentation at law 
meant nothing, but equity took a different view. If a 
defendant to a specific performance action could show that 
he had been induced to enter into the contract by a 
misrepresentation made by the other party, even though 
that misrepresentation was quite innocently made, that is to 
say, the person making it did not intend to defraud and 
did not know he was defrauding—if it was, in fact, a 
misrepresentation of a material fact which induced the 
contract, the Court of Equity in certain cases would say: ‘‘ You 
may have your remedy in damages, but we shall not give you 
the extraordinary relief by way of specific performance, 
because it would be inequitable to allow a man to take 
advantage of what was a misrepresentation, even though it 
was a misrepresentation which he did not make intentionally.” 


Again, apart from misrepresentation, mistake may in certain 
cases be a ground on which the Court will refuse specific 
performance. If in equity it was found that one of the 
parties had contracted under a mistake as to a material matter 
which had been induced by the other party although quite 
innocently, the Court would in certain cases refuse to give 
relief. This does not infringe on the well known rule of 


caveat emptor. A person who is about to buy a property must 
look out for himself. It is not necessary for the vendor to 
point out the defects, unless there is something that the 
purchaser cannot find out for himself. The vendor is not 
bound to call attention to defects in the thing which he is 
trying to sel]. It is for the purchaser to take all necessary 
steps to protect himself and to see that he is getting what he 
bargained for, but notwithstanding this there may be a 
mistake which will be sufficient to prevent the Court giving 
specific performance if it is a mistake which was induced by 
the plaintiff, even though it is quite innocently induced. 
Again, mistake may be a good defence to an action for 
specific performance, if it can be shown that the parties never 
were ad idem as to what they were bargaining about. 


Derects In THE Sussect Marrer or THE ConTract. 

There is one other matter I want to mention. A defect in 
the subject matter of a contract may or may not be an answer 
to a claim for specific performance. A serious defect is a 
complete answer. Take the case of a contract to buy or sell 
freehold land, and suppose it turns out that the land is not 
freehold land at all, but only leasehold. The Court will 
always refuse relief in a case of that kind; they will say: 
‘““The purchaser thought he was going to get freehold, we 
cannot make him take leasehold if he does not want to, 
therefore we will not enforce the contract.’’ But there are 
other cases where the defect may be very slight. There is a 
case in the books of a contract to sell Jand which was said to 
be all freehold, but when the title was investigated it was 
found that the whole of the land ‘was freehold with the 
exception of one very little bit, and that little bit was subject 
to a long lease. The purchaser wanted to get out of the 
contract. He said, ‘‘ I will not complete, as this is not what 
I contracted to buy.’? The vendor brought an action for 
specific performance. The Court said: ‘‘ We will grant you 
specific performance, because the substance of the defect is 
so small that we can make the position right for the defendant 
by giving him compensation in money ; that is to say, we will 
give him the property and we will give him in addition the 
difference in value between the land as wholly freehold and 
the land as it actually is.” 


But the giving of compensation in such cases is not often 
resorted to by the Courts, and compensation is never given 
unless the defect is very small, and one the value of which 
can be readily ascertained in money. If the defect is one 
answering both qualifications, the mere existence of a defect 
need not necessarily be a bar to specific performance. In 
common law, in the old days, a defect would have been fatal. 
The Common Law Courts would have said in the case 
mentioned just now: ‘‘ You bave contracted to sell this land 
as freehold, and it is aot what you contracted to sell.’ But 
equity took the view that it was unfair not to enforce the 
contract, if the defect was one for which the purchaser could 
be properly compensated. 


ConcLusion. 

I have now concluded all I have time to say to you. May 
I just end up by saying this: Specific performance is an 
extremely convenient form of relief, because it is the only 
effective way by which the Court can and does prevent a 
person from deliberately breaking a contract. Mere damages 
very often are not enough. A man will pay small damages if 
he wants to get out of a contract, but if he knows that he is 
going to be made to do what he has contracted to do, there is 
no encouragement to him wo attempt to break his contract. But 
it must be remembered that the very fact that the jurisdiction 
is equitable does render it one which is not attainable 
merely by proving a breach. It is necessary to go further than 
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that, and to satisfy the Court that the person seeking relief 
has complied with the two well known equitable principles, 
(1) That he who seeks equity must do equity, and 
(2) That he who seeks equity must come with clean hands. 
If the plaintiff in an action for specific performance is not in 
a position to prove that he has done equity in the sense of 
doing everything required of him under the contract, or if he 
is not in a position to show that he has clean hands, i.e., that 
he has acted properly and honourably throughout, the Court 
will say, ‘‘ This is not a case for our extraordinary jurisdiction ; 
you may have a right to damages, but specific performance 
cannot be granted.” 


Mr. A. A. Garrett, B.Sc.: Mr. Farwell, in the course of 
his most able and interesting lecture, referred once or twice 
to the question of equity. I must confess to some ignorance 
as to the distinction between equity and law. I believe that 
originally equity constituted the rules that were administered 
by the Chancellor, as Keeper of the King’s Conscience, but I 
think that gentleman has now to some extent disappeared, 
and, I suppose, in that case, the King’s Bench as well as the 
Courts of Chancery can administer equity. That reminds 
me of a recent case that came before a learned Chancery Judge, 
in which he had a good deal to say about children who 
practised music to the annoyance of their neighbours, or 
something of that kind. A musical friend of mine, who 
spends a good part of his day teaching music at a boys’ public 


school, said he heartily sympathised with the learned Judge,- 


and he hoped that if ever he was brought up for murder it 
would be before the learned Judge, who might show him 
a good deal of sympathy. (Laughter.) I often wonder what 
would be the case if a music master made a contract to teach 
people music on condition that the people practised so many 
hours a day, and supposing one of them did not do so, he 
brought an action for specific performance. I wonder what 
the Judge would think of anyone turning domestic peace into 
domestic hell—at any rate for the neighbours. (Laughter.) 
With regard to the question of infancy, I think aninfant is a 
person under 21 years of age. In the criminal law, I believe, 
an infant is not criminally liable up to the age of 14, but 
over the age of 14 he is as liable as a fully grown adult. 
Personally, I find some difficulty in appreciating the principle 
behind the distinction, because it seems to me that it is a 
much more serious thing for an infant to be criminally liable 
than, say, to be liable for ordering an extra suit of clothes at 
his father’s expense. (Laughter.) I do not know whether the 
Lecturer will agree with me, but it seems to me there may be 
some ground for tightening up the law as regards infants 
between the ages of 18 and 21. There was one other 
point which occurred to me. During the war I happened to 
be called as a witness in a case which had arisen under a 
notable Defence of the Realm decree, in a Crown Colony. 
It had to do with the price at which certain commodities were 
sold, and it was provided that no commission should be paid. 
In the course of cross-examination I was asked to explain 
what commission was, and, jumping in where angels should 
fear to tread, I explained to the Judge that a commission agent 
would get commission if he purchased goods on behalf of 
somebody else, and I said he might even get commission 
from both the purchaser and the seller. The Judge then 
interposed and said he would then be criminally liable. 
I have never quite understood that, because it seemed to me 
that a man might be acting as commission agent and disclosing 
to both parties that he was getting commission from both 
sides, and still he would be rendering bond fide service in 
each direction. I am sure we are all very much indebted 
to Mr. Farwell for his lecture, which we have greatly enjoyed. 


Mr. G. H. Brinez, Incorporated Accountant: Mr. Farwell 
has covered a good deal of ground in his lecture and thrown 
a lot of light on a subject which we find very difficult. 
I am not sure whether I correctly understood him to say 
that a contract to make a contract was not enforceable. 
In the case of an equitable mortgage which gives an 
undertaking to execute a legal mortgage when required to 
do so, does it amount to saying that that equitable mortgage 
is not enforceable? One other point: Mr. Farwell referred to 
contracts being found in correspondence and to digging them 


out of letters, &c. I believe it is sometimes the practice 
for companies, or individuals, to enter into agreements 
which provide for some of the matters being dealt with in 
correspondence; or it may be that the agreement provides 
that the terms may be varied by correspondence. May I ask 
the Lecturer how far the whole correspondence between the 
parties must be taken as forming part of the agreement? 
It seems to me that there are frequently to be found offers 
and acceptances contained in correspondence which might or 
might not be material to the contract. I suppose it is a 
question of the facts of the particular case. How far is one 
entitled to rely on that correspondence (as forming part of 
the agreement) to enforce the agreement ? 


Mr. G. Rosy Privte, Incorporated Accountant: I would like 
to ask the Lecturer whether he could give a broad outline of 
what we are to understand by ‘‘common law.” In the course 
of his lecture Mr. Farwell has made fairly frequent references 
to common law and equity, and I think we all possess a very 
fair conception as to what constitutes the broad principles of 
equity. But can we say the same as to what really constitutes 
common law? Is there any connection between the latter and 
what is generally known and spoken of as case law ? 


Mr. R. F. Sutvester, Incorporated Accountant: I think such 
an exceptional opportunity as we have this evening of taking 
Counsel’s opinion without any charge to ourselves ought not 
to be resisted. (Laughter.) There is just one point that 
occurs tome. If a person takes an option to exercise some 
right in the future, could the Lecturer tell us whether specific 
performance of the right on which he has taken the option can 
be enforced merely by the fact of his having signed the option ? 
I noticed the Lecturer very carefully avoided any reference to 
specific performance in the case of a breach of promise of 
marriage—(laughter)—and I wondered whether that would 
come under the category of ‘‘ personal service.” 


Mr. D. N. Crick, Incorporated Accountant: Would the 
Lecturer give us an idea as to the speed with which this 
equitable remedy can be obtained? It is conceivable that 
there might be a contract where breach would entail special 
damage, but the fact that there were special circumstances 
surrounding the contract might not have been disclosed to the 
party who defaults. If the seller refuses to carry out his 
contract the buyer might be unable to carry out some 
other contract, and might therefore suffer damage not 
recoverable against the defaulting seller. What is the shortest 
time in which it is possible to put through an action to enforce 
specific performance ? - 


Mr. Farwetxi: I will endeavour to answer the questions 
that have been asked, and perhaps I had better take the last 
question first. It is very difficult, of course, to estimate the 
time it would take to try an action in the Chancery Division. 
I myself practice in the Chancery Division, and therefore I 
desire to say all I can in its favour. Whatever may have 
been the case in the past, actions are now heard speedily. Of 
course it takes time, because you have to have pleadings 
and discovery before the action is set down; but if both sides 
want to get on as quickly as possible you can get an action on - 
in about two months. In the case suggested the remedy 
would be this: As soon as the buyer realised that he 
was going to be hit by time, he would make time of the 
essence of the contract by giving notice, and then the other 
side would be obliged to carry out the contract within the 
time limited. I might also say this, that if the vendor knows 
you are buying the property for a particular purpose—for 
instance, a going business with the goodwill which you intend 
to carry on—time may be of the essence of the contract 
merely from the nature of the thing you are contracting to _ 
buy. In answer to the question I was asked about marriage, 
I have no doubt that a contract of marriage is a contract of 
personal service. I am married myself, and I have no doubt 
aboutthat. (Laughter.) In regard toanoption, youmay havea 
perfectly good contract out of an option in this way: 
Supposing you have a lease of a house with an option to 
purchase exercisable before the termination of the lease at a 
particular price. If you give notice to the other side that you 
intend to exercise the option, as soon as you have given that 
notice you have made your contract. There is no difficulty 
under the Statute of Frauds, because you have got a lease 
which contains an option, that is in itself an offer from the 
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owner to the lessee to sell the property if the lessee exercises 
the option at the price stated. By the lessee giving notice in 
writing he accepts the offer in writing, and that constitutes 
a contract of which in a proper case you can get 
specific performance. Regarding common law, this is rather 
a difficult question to answer. What is known as case 
law is not the same as what is known as common law. 
There is no written code of laws in this country as, for 
instance, in France, and the law has come down to us from 
past days and has broadened out by the various decisions of 
great Judges in the past, and those decisions constitute what 
is known as case law. The law is built up largely from the 
principlés laid down through all the centuries during which 
law had been administered in this country. The use of cases 
and why they are cited in the Courts is for the purpose of 
showing how the Judges at different times have dealt with 
different matters, and the principles they have applied. The 
Court says ‘‘ That is the principle which was applied then, 
and we think it ought to be applied to-day.” Common law is, 
of course, the fundamental law of this country. Common law 
is the law of the country, and was the law of the country 
before equity came into being at all. Equity began by the 
Lords Chancellors themselves saying: ‘‘ Common law is very 
hard, and we will give you assistance which you cannot get at 
law.” It used to be said that equity was measured by the 
length of the Lord Chancellor’s foot; that is to say, he could 
give reliéf as he pleased, according to his particular bent of 
mind. Equity is now guided by well known principles which 
are laid down in many cases. The Common Law and Equity 
Courts are now amalgamated. The King’s Bench Division 
does apply equitable principles, and does apply equitable 
remedies; but even to-day the common law people are not 
always fond of equitable principles. There was a great 
Judge—Lord Bowen—a Common Law Judge, who was sitting 
in the Court of Appeal, and some equity lawyer was arguing 
a case before him and said there was an equity in the case. 
Lord Bowen said: ‘‘ When anybody tells me there is equity 
in a case I always feel that I am a blind man in a dark room 
looking for a black hat which is not there.” (Laughter.) 
That is the view which lawyers in the old days took about 
equity and equitable principles. Personally, I think, if you 
have an action which entails equitable considerations, you 
should bring it in the Chancery Division. With reference to 
the contract to teach children music, that would certainly be 
a contract for personal service, and you could not get specific 
performance of it. Infants, of course, are people under 
21 years of age, so far as common law and equity is 
concerned. The question of the responsibility of infancy in the 
ok of the criminal law is something of which I know 
absolutely nothing. The Judge to whom you refer in regard 
to the music incident is Mr. Justice Eve. In an action in 
which I was myself personally concerned, where a question 
arose about certain advances that had been made by a 
testator to his sons-in-law and his sons at various times, they 
being extravagant people, Mr. Justice Eve in his judgment 
said: ‘‘I have been looking through the testator’s books and 
I find written in those books the sort of poignant epitaph that 
is to be found in many a parental ledger.” (Laughter.) 


The Cuareman: [ should like to add a little to the discussion 
this evening. We have had a reference to Mr. Justice Eve 
to-night. I was called as a witness before him in a most 
interesting case, a case in which, in one part of London, some 
workmen when doing work next door broke through a wall and 
came into the back premises of a milliner’s shop. The milliner 
who carried on that shop put in a claim for damages of the 
most extraordinary description. It was one of those claims 
that baffle you, because, from an accountancy point of view, 
it was a most profitable business. The details were all there, 
showing the sales and the purchases, and the profits were high. 
The damages claimed, as I say, were extraordinary. I was in 
the care, and it struck me that it might be very desirable 
to ascertain if it was possible that the business could have 
that amount of sales, In the end, the Judge said to me, 
“Now, Mr. Keens, what do you think of these books?” 
I said: ‘* Well, frankly, I cannot make head or tail of them.” 
“Neither can I,” he said, and on that we got a verdict. 
The particular stock which was produced was obviously not 
of the current season’s fashion, and it was probably unearthed 
from stuff not sold in previous years. Altogether I was struck 
with the wonderful grasp that that particular Judge had. 


That brings me to the point that ** fraud unravels everything,” 
as the Lecturer said. -I1 was in the Bankruptcy Court one 
day, waiting for a case to come on, and a lady was under 
examination. She had sold her business and the purchaser 
had parted with the money. Being unable to recover the 
money—she had parted with that, too, and had gone into 
bankruptcy—on her public cxamination she was asked, 
“Did you not misrepresent this business to my client?” 


She said, ‘‘Yes.”” “Why did you do it?” She replied, | 


“Do you suppose I could have sold the avretched business 
if I had not?” (Laughter.) The distinction of a contract 
not being a contract and enforceable will always remain on my 
memory. In the House of Commons last year, when the 
question of the Russian Loan came up, one of the leading 
K.C.’s of this country said, ‘It is an elementary principle 
among lawyers that an agreement to make an agreement is 
ludicrous.” I shall always remember that instance, because 
of the peculiar circumstances in which it took place. 


A vote of thanks to Mr. Farwell for his lecture was | ee need 
by Mr. Prer1ywe.u, seconded by Mr. Apranams, and carri 
with acclamation; and, on the motion of Mr. Bripces, the 
Chairman was heartily thanked for presiding. 
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District Societies of Incorporated 
Accountants. 


NEWCASTLE-ON-TYNE. 


‘* The Growth of Science in Accountancy,” was the subject 
of the paper read by Mr. R. H. Johnstone, A.C.A., F.C.LS., 
at a meeting of this Society held recently at Armstrong 
College, Newcastle-on-Tyne. 

Tracing the growth of the modern book-keeping system 
from its origin in the primitive method of entries in a journal, 
the Lecturer suggested that the future might see the economist 
and accountant working together and evolving atomic units of 
expenses, i.e., expenses expressed as a mathematical formula 
showing its composition in the proportion of wages, rent, 
profit, and interest involved. 

Mr. Richard Smith, President of the District Society, 
Ss and others present included Mr. T. R. G. Rowland, 

ice-President. 


SOUTH WALES AND MONMOUTHSHIRE. 


A meeting of the Cardiff and District Students’ Section of 
the Society of Incorporated Accountants and Auditors was 
held at the Memorial Offices, Westgate Street, Cardiff, on 
January 21st, when the Lecturer was Mr. W. Matabele Davies, 
B.A., LL.B., Barrister-at-Law, Cardiff. Mr. Perey A. Hayes, 
A.S.A.A., occupied the chair, and was supported by Mr. F. J. 
Alban, F.S.A.A. (President of the District Society), Mr. A. 
Percy Horton, A.S.A.A., Mr. D. H. Husband, A.S.A.A., and 
Mr. J. Alun Evans (Hon. Secretary). The Lecturer took for 
his subject ‘‘ The Law of Suretyship and Guarantee.”’ In a 
most able lecture Mr. Davies dealt in great detail, for the 
benefit of the students, with the three parties to the contract, 
viz, the creditor, the principal debtor, and the surety, and 
other important points in the subject. A very interesting 
discussion took place at the close of the lecture. 


YORKSHIRE, 


On Tuesday, January 19th, an interesting paper on ‘‘ Income 
Tax,’’ given by Mr. Roger N. Carter, F.C.A., of Manchester, 
to a large attendance of members. Mr. J. R. Moger, F.S.A.A. 
(Leeds), occupied the chair in the absence of Mr. A. France. 
The Lecturer dealt with the following points during the 
course of his address: Case III, Case V, Apportionment of 
Dividend in Sale or Purchase, Sect. 34 Claims and Trust 
Deeds, quoting cases in support of the various points. At the 
close of the lecture a discussion took place, the meeting 
terminating with a vote of thanks, proposed by Mr. J. W. 
— F.S.A.A., and seconded by Mr. A. Walton, F.C.A., 
A.S.A.A. 
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Income Caz. 
A Lecture delivered before the Liverpool District Society of 


Incorporated Accountants and the Yorkshire District Society 
of Incorporated Accountants by 


Mr. ROGER N. CARTER, M.Com., F.C.A., 
Author of {A Guide to Income Tax Practice.”’ 


Mr. Carter said: In putting together some notes for my 
paper to you I have thought it best to take several specific 
points instead of in any sense endeavouring to cover a very 
wide field. I have accordingly selected :— 

Case III. 

Case V. 

Apportionment of Dividends on Sale or Purchase. 
Sect. 34. 

Trust Deeds. 


Case Ill. 

This case extends to:— 

(a) Any interest of money, whether yearly or otherwise, 
or any annuity, or other annual payment, whether 
such payment is payable within or out of the 
United Kingdom, either as a charge on any property 
of the person paying the same by virtue of any 
deed or will or otherwise, or as a reservation 
thereout, or as a personal debt or obligation by 
virtue of any contract, or whether the same is 
received and payable half-yearly or at any shorter 
or more distant periods ; 

(b) All discounts ; 

(c) Profits on securities bearing interest payable out of 
the public revenue other than such as are charged 
under Schedule C; 

(d) Interest, annuities, dividends, and shares of annuities 
payable out of any public revenue where the half- 
yearly payments in respect thereof do not exceed 
50s. and are not chargeable under Schedule C; 

(e) Interest paid or credited in full without deduction of 
tax by any savings bank to any depositor ; 

(f) Interest on any Exchequer bonds issued under the 
authority of the Treasury during the continuance 
of the present war and a period of six months 
thereafter and on any securities issued under the 
War Loan Acts, 1914 to 1917, or any Act amending 
those Acts, in cases where such interest is paid 
without deduction of tax. 

The assessment was, normally, on the amount arising in 
the preceding year. The net result was that War Loan 
interest, as the outstanding example, was not paid upon in 
the first year in which it was received, as, speaking generally, 
there was no interest of that character in the previous year. 
One always foresaw trouble as to what would happen in the 
last year when such War Loan was disposed of. There was 
going to be an apparent liability in a year when there was no 
income. One holding the stock continuously would not be 
hurt in the long run, but one saw that it would be cold comfort 
to a man called on to pay tax, say, in 1930 in respect of a 
stock which had been redeemed in 1929 to remind him that 
he had not paid in 1915 on the interest received in that year. 

The House of Lords decision in 1921 in the National 
Provident case to some extent removed that difficulty, as it 
was there held (Lord Cave dissenting) that if there was no 
source of income in a given year no tax was payable. 

The position then was that if a person bought War Loan 
early in 1919 there was no assessment for 1919-20, though 
he would receive interest (as there was no income of the 


previous year). If he then sold in December, 1919, there 
would be no assessment for 1920-21 (as there was no such 
source of income). 
To obviate this difficulty sect. 17 of the Act of 1922 
was passed :— 
17.—The following rule shall be substituted for Rule 2 
of the Rules applicable to Case III of Schedule D :— 


provided, be computed :— 
‘“*(a) As respects the year of assessment in which the 
profits or income first arise, on the full amount 
of the profits or income arising within that 


year; and 
*(b) As respects subsequent years of assessment, on 
sud the full amount of the profits or income 


arising within the year preceding the year 
of assessment: 
Provided that :— 

(i) Where the profits or income first arose on 
some day in the year preceding the year 
of assessment other than April 6th, the 
computation shall be made on the profits or 
income of the year of assessment; and 

(ii) Where the profits or income first arose on 
April 6th in the year preceding the year of 
assessment, or on some day in the year next 
before the year preceding the year of assessment 
other than April 6th, the person charged shall 
be entitled, on giving notice in writing to the 
Surveyor of Taxes at any time within twelve 
months after the end of the year of assessment, 
to be charged on the amount of the profits or 
income of that year, and if tke tax charged 
has been paid, any amount overpaid shall 
be repaid. 

**(2) Tax shall be paid on the actual amount 

computed as aforesaid without any deduction.” 


The effect of this section is as follows :— 
The Act of 1922 applies to 1922-23 for the first time. 


Assume War Loan to be bought July, 1921—first dividend 
December Ist, 1921, say, £100; dividend June 1st and 
December Ist, 1922, £200. 

Therefore for 1921-22 there is no assessment as there is no 
income in 1920-21. 

For 1922-23 read sect. 2 (1) (b) proviso (i) in figures and dates. 

‘*Where the profits first arose in 1921-22 subsequent 
to April 6th the computation shall be made on amount 
received in the year of assessment (viz, £200).” 


Proviso (ii) does not apply, as that would refer to a case 
where the first interest arose in 1920-21 and on a date after 
April 6th, 1920. 

If A and B respectively have War Loan interest— 

A. B. 
December Ist, 1920 ai os -. £100 — 
June Ist, 1921 on ma -. 1,000 os 
“December Ist, 1921 re ; ee 500 £100 
June 1st,1922 .. 6 1c sds 100 100 
December Ist, 1922 ais we ie 100 100 
the assessments would be :— 

1920-21 .. - = os —— — 
1921-22 .. - ee ‘a -. £100 Nil 
a a | 

reduced to £200 as the profits first arose 

after April 6th in the year (1920-21) next 

before the year preceding (1921-22) the year 

of assessment (1922-23). 


“2.—(1) The tax shall, subject as hereinafter 
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To take cases arising wholly under the 1922 Act:— 


A. B. 
December 1st, 1922 £100 £500 
June lst, 1923 .. 200 400 
December Ist, 1923 300} £1,000 300} £1,500 
June Ist, 1924 .. 200 200 
December Ist; 1924 200 100 
The assessments would be :— 
A. B. 
1922-23 .. -- £100 £500 
1923-24 .. AR: 500; £1,000 700} £1,500 
1924-25... { *500 { *700 
(*reduced to £400) | (*reduced to £300) 


* As the profits first arose after April 6th in the 
year (1922-23) next before the year preceding (1923-24) 
the year of assessment (1924-25). In each case the 
assessments would equal total amount received. 


The Act has not entirely closed the door to manipulation. 
If a person has £100 of War Loan interest in June and 
December, 1922, he pays on £100 for 1922-23 and on £100 
for 1923-24. If he buys more in December, 1923, and receives 
£1,000 interest June and December, 1924, he only pays for 
1924-25 on £100, and if he then sells the stock he has escaped 
tax on the difference. 


In this connection the case of Grainger v. Maxwell’s 
Executors is of interest. In that case it was held that 
(a) Exchequer Bonds and (b) War Loan and War Bonds were 
two separate sources of income, and that where a person had 
both sources of income in 1919-20 but there was no income 
from Exchequer Bonds in 1920-21, the assessment was to be 
limited to interest on War Loan and War Bonds. 


Rowlatt (J.) said that he did not consider that the fact that 
these securities were classed together in Rule 1 (f) made them 
one source of income. This has just (December, 1925) been 
confirmed by the Court of Appeal. 


Where the income ceases entirely Miscellaneous Rule 3 ix 
applicable. This is of especial importance for 1924-25, as 
much 5 per cent. War Loan was converted into 44 per cent. 
Conversion Loan at June Ist, 1924, and many assessments 
for 1924-25 have been amended to one-half of the return 
(such return having been made prior to conversion on the 
amount received in 1923-24). 


In Lord Inverclyde’s Trustees v. Inland Revenue Commis- 
sioners (House of- Lords, 1924) it was held that where there 
was untaxed interest of £72,321 an amount of £21,847 paid 
for interest on outstanding estate duty could not be deducted 
therefrom in making a return of interest for assessment 
under Case III. 

Case V. 

The charge under Case V is :— 


Tax in respect of income arising rom possessions out 
of the United Kingdom ; 


and by Rule 1: ~ 


The tax in respect of income arising from stocks, shares 
or rents in any place out of the United Kingdom shall be 
computed on the full amount thereof on an average of 
the three preceding years, as directed in Case I, whether 
the income has been or will be received in the United 
Kingdom or not, subject, in the case of income not 
received in the United Kingdom, to the same deductions 
and allowances as are provided in Rule 1 of the Rules 
applicable to Case IV, and the provisions of this Act, 
including those relating to the delivery of statements, 
shall apply accordingly. 


The assessment of profits arising under Case V has always 
been held by the authorities to follow the Rules of Case I 
until there are three years toaverage. They have assumed this 
to be correct by the passing of sect. 26 of the Act of 1924:— 


The following Rule shall be added after Rule 3 of the 
Rules applicable to Case V of Schedule D :— 


4.—Where a person who has been charged with 
tax in respect of income from a possession out of the 
United Kingdom proves that the total amount of tax 
computed in accordance with Rule 1 of the Rules 
applicable to Cases I and II of Schedule D, which was 
paid in respect of that income for the first three 
complete years of assessment during which he was the 
owner of the possession, exceeds the total amount 
which would have been paid if he had been assessed 
for each of these years on the actual amount of the 
income of each year, he shall be entitled to repayment 
of the excess. 


An application for repayment under this Rule shall 
be made within twelve months after the end of the 
three years aforesaid, and shall be determined by the 
Commissioners by whom the assessment for the last of 
the said three years was made. 


In the case of Whelan v. Henning it has been held by the 
Court of Appeal that there is not to be an assessment ina 
year where there is no income even though the source of 
income still exists. It is understood the case is to go to the 
House of Lords. 


As Mr. Raymond Needham says in an article in the Accountant 
(August 23rd, 1924), the position of the Crown is weak, 
inasmuch as they invoke the aid of Rule 1 (2) applying to 
Cases I and II (us to a business set up within three years) in 
dealing with Case V assessments, but they contend that 
Rule 8 (new businesses and businesses discontinued) does not 
apply to Case V though provisions similar to those of sect. 26 
of the Finance Act, 1924, were always allowed as an 
administrative concession prior to that Act. The Board’s 
argument appears to be that ‘‘as directed in Case I” in the 
‘* Rules applicable to Case V”’ refers only to the ‘‘ charging” 
Rules applicable to that case and not to the ‘‘ relief” Rules, 
and that the enactment of sect. 26 tends to support that view, 
as if the relief were legally due under Rule 8, sect. 26 would 
be unnecessary. 


At the risk of missing an illuminating discussion I refrain 
from endeavouring to argue whether the decision can be made 
to apply to Case I where there has been a loss in the year. 
Of course, Lord Justice Scrutton -explicitly confined his 
decision to Case V. : 


Apportionment of Dividends on Sale or Purchase 
of Stocks. 


You are probably aware that for all income tax purposes a 
dividend paid to a vendor of shares, but handed over by him 
to the purchaser, is deemed to be income of the purchaser— 
and vice versa. 


An illustration of this point arose in Commissioners of Inland 
Revenue v. Forrest (1924), where shares had been bought for 
£50 over par, the excess being stated in the contract note to be 
‘«the portion of the dividend accrued to date.” The shares 
were purchased November 25th, 1919, and the dividend of 
£142 (£100 free of tax) paid May 13th, 1920, for the year to 
February 28th, 1920. It was held that the whole dividend of 
£142 was to be included for super tax purposes, under sect. 5 


of the Income Tax Act, 1918. 
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In Wigmore vy. Sunmerson (1925) the company sold certain 
War Stock on April 10th; 1923, the dividend thereon, due 
June lst, being of course paid to the purchaser. The 
Revenue sought to assess the vendors on the proportion of 
dividend from December Ist, 1922, to April 10th, 1923. 
They contended that such interest being paid in full the 
position was different from cases where interest was taxed at 
the source. They also contended that apportionment only 
applied on a sale, not as a gift, but they admitted that 
they did not contend for apportionment where the stock was 
held from year to year. 


It was held (Rowlatt J.) that no part of the proceeds of sale | 


was ‘‘ income ”’ in the hands of the vendor. 

Another case is that of Commissioners of Inland Revenue v, 
Oakley (1925). Here certain seven year “ notes,’’ the interest 
on which was due November 30th, were sold November 29th, 
1922. The interest (£80 less tax) was received by the vendor, 
but was charged against him by his broker and was handed 
over to the purchaser. 

The Crown contended that for super tax purposes the seller 
of this stock carrying taxed interest must account for the 
interest in his super tax return. 

In this case, heard on the same: day as the previous one, it 
was held that the whole proceeds were capital, and that the 
fact that the whole half year’s interest (except one day) had 
accrued was immaterial. , 

There only remains one class of case to be considered, viz, 
a sale of War Bonds where a seller receives, and a buyer pays, 
the quoted price for the stock plus the interest accrued to date. 
This seems a little different from Forrest’s case, and though 
probably it may be considered to be governed by it I cannot 
help thinking there is much to be said for the accrued interest 
being considered ‘‘income”’ in the hands of the seller and 
only the balance of the half year’s interest over that being 
‘‘income’’ in the hands of the purchaser. Certainly I 
personally should resent being asked to pay interest on the 
basis of 24 per cent. (on receipt of a half yearly dividend) if I 
had bought half way through the half year and had been 
specifically charged 1} per cent. for interest accrued. 


Section 34. 
You will all be familiar with this section of the Act of 1918 :— 


34.—(1) Where any person sustains a loss in any trade, 
profession, employment, or vocation carried on by him 
either solely or in partnership, or in the occupation of 
lands for the purpose of husbandry only, or in the 
occupation of woodlands in respect of which he has 
elected to be charged to tax under Schedule D, he may 
upon giving notice in writing to the Surveyor within six 
months (in practice a claim was accepted within twelve 
months, a period now made statutory by sect. 30 (3) of 
the Act of 1923) after the year of assessment, apply to the 
General Commissioners or to the Special Commissioners, 
for an adjustment of his liability by reference to the loss 
and to the aggregate amount of his income for that year 
estimated according to this Act. | 

(2) The Commissioners shall, on proof to their satis- 
faction of the amount of the loss and of the payment of 
tax upon the aggregate amount of income, give a 
certificate authorising repayment of so much of the sum 
paid for tax as would represent the tax upon income equal 
to the amount of loss, and the certificate may extend to 
give any exemption, abatement, or relief depending upon 
total income from all sources, authorised by this Act. 

Upon the receipt of the certificate the Commissioners 
of Inland Revenue shall cause repayment to be made in 
conformity therewith. 


(3) If any person shall be guilty of any fraud or 
contrivance in making any application under this section, 
or in obtaining any such adjustment or certificate as 
aforesaid, he shall forfeit the sum of £50. 

(4) Where repayment has been made to a person for 
any year under this section, he shall not be entitled, 
in computing the amount of the assessment for any 
subsequent year to a deduction of any portion of 
the amount in respect of which such repayment has 
been obtained. 


As a principle you will see that there is an immediate gain 
at the cost of a subsequent sacrifice, sub-sect. (4). The 
section is, however, obviously advantageous in the first years of 


a new concern. Assuming a loss in the first year, if no claim 


be made uader sect. 34 the loss would come into average :— 
lst + 2nd 4 
2 

lst + 2nd + 3rd 


and in the fourth year 3 =4 


In the third year 


& 
there being nothing to pay on in the second year in any case. 


A similar point arises if a business is likely to be discontinued. 


Example 1. 
The simplest case is that of a company making :— 


Profit 1919 os ; ‘a oe £6,000 
Profit 1920 in ‘ 4,000 


3)12,000 
Assessment 1922-23 .. ad os £4,000 


(a) Assume a loss of £1,000 in 1922, tax can be recovered 
thereon, in which case the result of 1922 must be considered 
as Nil for future averages. 


(s) Assume a loss of £5,000 tax can be recovered on £4,000, 
in which case the result must be taken as a loss of £1,000 for 
future averages. 

Example 2. 

There is no provision as to wear and tear, but, by concession, 
if the results were as (4) above except that there was an 
allowance of £500 for wear and tear, the assessment for 
1922-23 would be £3,500 net and the loss may be called £1,500. 
In that case the result for future averages must be regarded 
as £500 (the amount of the wear and tear), and the Revenue 
would require an undertaking to that effect before passing the 
application for relief. ; , 


A similar concession exists as to certain interest paid. 

(See Example 11.) 
‘ Example 3. 

For the purposes of a return for assessment all taxed 
income is to be excluded, but for the purpose of a claim under 
sect. 34 the authorities hold that this is not so, and in the 
Exploration case, where the profit and loss account was— _ 


Sundry Debits.. £28,000 Sundry Credits. £60,000 
Sundry Losses. . 45,000 Taxed Interest. 37,000 


£97,000 


they contended that there was a profit of £24,000, not a loss 
of £13,000 (£37,000 — £24,000). 
The Commissioners certified repayment and the Court 
upheld the same. The Board, however, did not accept the 
ruling (except as to that particular case and that particular 
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year), and they resist all such claims. The application nat being 
an ‘‘appeal,”’ the point cannot be taken to the High Court. 


Example 4. 

A partnership consisting of A, B and C (all equal partners) 
is assessed for 1924-25 at £3,000, each partner (married) 
receiving the usual allowances of £225 at full rate and £225 
at half rate. They make a loss of £3,000 in 1924. They 
can recover the whole of the tax paid. In this case they 
would lose the benefit of the allowances, as, if they made no 
claim they would have had them for 1924-25, and the whole 
of the £3,000 would be a deduction in the course of three 


subsequent years. 
Example 5. 


Assume an individual with a director’s fee of £1,600 and 
making a loss in business,in 1924 of £500. He would have 
had an allowance of £160 (,,th) off the £1,600, and 
consequently his claim for repayment would be only on £450 
(£500 less 7th). 

Example 6. 

The claim is a personal one, and in the case of a firm it 
would frequently happen that the claim of one partner would 
be quite different from that of another. Thus— 


Assessments on A and B for 1924-25:— : 
A B. Total. 


£1,500 £1,500 £3,000 
Less .. £150 £150 
225 225 
— oa, Sa 750 
£1,125 £1,125 £2,250 
A. B. 
£295 at 2s. 3d. £25 6 3 £25 6 8 
£900 at 4s. 6d. 20210 0 20210 0 


£227 16 3 £22716 3= £45512 6 


Assume B to have other taxed income of considerable amount, 
and there to be a loss in 1924 of £4,000 (£2,000 each). 


A would recover all tax he had paid on profits (£227 16s. 3d.), 
and B would recover in full on £2,000 less the £150 (,,th), 
as, if he only recovered £227 16s. 3d. in the first case, he 
would have a further claim for tax on the remaining £500 
and for the £225 in full and the £225 at half rate. In this 
case £3,500 of the loss would have been dealt with and the 
remaining £500 would be carried forward and used as a loss 


in average. 


Example 7. 
Assume an assessment for 1924-25 of £1,400 divided as 
follows :— "a B. 


Salary .. -. £800 _ 
Interest on Capital 200 £200 
Profit on -- 100 100 


£1,100 £300 and no other income. 


Suppose there was a loss in 1924 of £500. The division 


would be :— 
A. B. 


1,000 200 
Loss .. 850 850 (£1,700, being £500 Loss 
—_ — + 800 Salary 
Profit.. £150 _ + 400 Interest) 
Loss .. — £650 


The claim being personal, A has not made a loss, and as 
B has only been assessed on £300 the loss claim is limited to 


that amount, and as he has only paid on £45 at 2s. 3d. 
(£300 less £30 and £225) that is the utmost amount of his 
claim for repayment, and only £200 of the loss can be 
carried forward for future averages. 


Example 8. 

In a partnership case in practice many years ago, the 
position was that A had private taxed income, but B had none. 
The figures were :— 

1903 Loss bs “F ays £10,000 

1904 Profit sa we os as ar 5,000 

1905 Loss oe 4 és ws be 40,000 
and A recovered tax on his one-half share of the loss in 1905. 
For 1906-7 it was sought to make out the return :— 


Year 1903 Loss ag £10,000 
» 1904 Profit ae 5,000 
»» 1905 Loss .- £40,000 
Less recovered by A 20,000 
——- 20,000 
Loss .. ie £25,000 
Average os £8,333 for 1906-7 


and to set off A’s share (£4,166) against profits in another 
business. 
The Board held that this was an attempt to set off B’s loss 
against A’s profits, and that the return must be divided :— 
A. B. 
Year 1903 Loss -- £5,000 Loss £5,000 


>» 1904 Profit .. 2,500 Profit .. 2,500 
»» 1905 (Lossrecovered) Nil Loss .. 20,000 
Loss .. £2,500 Loss .. £22,500 


Average. £833 Average £7,500 


and that A could only set off £833 against the other profits. 


Example 9. 

If there are charges involved, the question whether those 
charges are to be retained in assessment would depend upon 
whether the person had other taxed income. Thus, assume 
an assessment upon A for 1924-25 of £1,000 and a loss 
for 1924 of £1,000—and the adjusted income of 1924 to be 
loss £1,000 after interest charged £100. If A had no other 
income, £100 at the full rate would be retained in assessment. 
If, however, he had suflicient taxed income to cover, that 
£100 would be regarded as paid out of that income and full 
repayment would be allowed. 


Example 10. 

X has been assessed on £100 for 1924-25. He has no other 
income. For 1924 the result of his trading is a loss of £500 
after charging £1,000 of interest paid (income tax profit £500). 
He would have to pay tax on an additional assessment of 
£900 to cover the tax deducted by him on payment of the 
interest. He would have no claim under the section for 
two reasons, Viz:- 4 

(1) Because there is not a loss for income tax 
purposes; and 

(2) Because the £1,000 (interest paid) must be retained 
in assessment. 


Example 11. 

Concession as to Charges on Property.—Charges on income 
which are subject to deduction of income tax cannot legally be 
deducted in computing the aggregate income, but a concession 
has recently been made in cases where such charges are 
secured on any property the net assessment on which is allowed 
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as a deduction in fixing Schedule D liability. In that case 
any excess of the charges over such Schedule A assessment 
may also be deducted on being claimed. The claimant will, 
however, have to undertake that the amount of such excess 
shall rank as profit of the year of claim in computing future 
averages. 
As an example, assume an average profit of a company 
for 1924-25 to be £10,000 and the adjusted loss in 1924 to 
be £5,000; Schedule A to be £1,000 and debenture interest 
to be £1,500. The loss may be taken to be .. -» £5,000 
Add Interest .. oa o ep .- £1,500 
Less Schedule A... -. 1,000 500 


Total Loss... ee £5,500 


and relief will be allowed accordingly on an undertaking to 
regard the result of the year 1924 as— 
Loss .. ae int ae <a ie -- £5,000 
Amount claimed and allowed... os -. 5,500 


Profit .. ee oe -- £500 


The authorities adhere rigidly to the limit, now statutory 
(sect. 30 of Finance Act, 1923), of twelve months, and no 
claim will be entertained unless notice thereof is duly and 
specifically given within that period. 


Speaking generally, the year used is the trading year 
ending within the year of assessment. Thus, if accounts are 
made up to June 30th in each year a loss at June 30th, 1925, 
should be used in respect of the year 1925-26. 


Where, however, the accounts showing the loss are for a 
period greater or less than a year, it is necessary to apportion 
the results shown by the accounts for those periods which are 
partly within and partly without the income tax year of claim, 
so as to arrive at the amount of the loss which may be said 
to have been sustained within the income tax year. 


Wherever losses shown. by the trading accounts are 
apportioned, the apportionment should be on a time basis, 
unless the circumstances are such (e.g., a seasonal trade) that 
apportionment on a time basis would not reflect reasonably 
the loss sustained in the income tax years. 


Sub-sect. (4) only applies if a business is continued by the 
same person. If there were a ‘‘succession” the successor 
could use the losses in future averages. 


Trust Deeds. 


In Commissioners of Inland Revenue v. C. E. Allan, the 
facts were as follows :— 

In August, 1916, the respondent decided to make a 
provision for his wife and daughter, and a draft deed was 
submitted to him for approval in January, 1917, but 
owing, inter alia, to the illness of his former solicitor and 
the absence on active service of his then solicitor, the 
deed was not finally completed till April 29th, 1919. 
He and his wife were the trustees, and the income was to 
be applied half for the wife and half for his children. 
The deed provided that as to property vested in the 
trustees on or before January Ist, 1917, it was to take 
effect as from that date and as to other property from the 
date when it vested. 


The items were :— . 


(1) £1,500 6 per cent. Exchequer Bonds ) Paid for out of his 
(2) £18,750 5 per cent. War Loan. own money. 
36,700 shares in Workman, Clark & Co., Limited. 


(1) Bought and registered in the names of himself 


« (2) £4,000 43 per cent. War Loan bought early in 
1917 in his own name and subsequently con- 
verted into 5 per cent. (£4,210 10s. 0d. stock). 

£10,000 5 per cent. War Loan registered in 
joint names, June 12th, 1917. * 

£4,500 5 per cent. War Loan inscribed in the 
joint names, February 17th, 1917. 


Prior to and subsequent to the purchase of the £1,500, 
£10,000 and £4,500, he informed his wife that he was going 
to create the trust. He himself did not receive any of the 
interest. At a directors’ meeting of Workman, Clark & Co., 
Limited, held February 22nd, 1917, the transfer of the shares 
was authorised, and dividends were subsequently paid to the 
trustees’ account (and held there), though the shares remained 
in his name till March 31st, 1919. His wife was informed 
prior to the directors’ meeting. 

The High Court (Northern Ireland) held that effective 
trusts had been created in January, 1917, as to the Exchequer 
Bonds, and in February and June, 1917, as to the War Loan, 
and in March, 1917, as to the Workman Clark shares, but the 
Court of Appeal (Ireland), 1924, held that no effective trust had 
been created in the Workman Clark shares till March, 1919, 
and that the respondent was liable to include income for 
periods prior to that date in his super tax returns. 


Mr. Allan appealed to the House of Lords on the question of 


the Workman Clark shares, and their Lordships upheld the 
decision of the Court of Appeal (1925). 


Society of Incorporated Accountants and 
Anbditors. 


EXAMINATION RESULTS. 
SOUTH AFRICAN (EASTERN AND WESTERN) COMMITTEES. 
NoveMBER, 1925. 


Final. 
Alphabetical Order. 


Anperson, Roy Dick, Clerk to Robert Hemphill, P.O. Box 2755, 
Johannesburg. 


Baxter, Norman Darrne.y, Clerk to C. 8. Freake (Leith, 
Freake*& Cade), Maitland Street, Bloemfontein. 


Haxrison, Lewis, Clerk to G. W. Warner, Maitland Street, 
Bloemfontein. f 


(6 Candidates failed to satisfy the Examiners.) 


Intermediate. 
Alphabetical Order. 


GreEenwoop, Henpert, Clerk to C. 8. Freake (Leith, 
Freake & Cade), Maitland Street, Bloemfontein. 


Lrere, Cecu Ernest, Clerk to D. Mackeurtan (George 
Mackeurtan), 306, Smith Street, Durban. 


Marriorr, Epwin, Clerk to Robert Hemphill, P.O. Box 2755, 
Johannesburg. 


Scorr, Epwarp, Clerk to Sir C. L. Andersson (C. L. Andersson, 
Gibson & Co.), 143, Longmarket Street, Cape Town. 


Wesrerton, Puitie Watrer, Clerk to Sir A. T. Hennessy, 
42, Burg Street, Cape Town. 


(8 Candidates failed to satisfy the Examiners.) 


Preliminary. 
CresswELL, Freperick, 73, Fountain Street, Bloemfontein. 


and wife, December 12th, 1916. 


(3 Candidates failed to satisfy the Examiners.) 
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NEW LEGISLATION AFFECTING 
DUTIES OF ACCOUNTANTS. 


Several new Acts of Parliament which came into operation 
on January Ist last, will materially affect the duties of 
accountants, particularly in relation to the administration of 
Trust Estates. In this connection the attention of the 
Society’s Final examination candidates is drawn to the 
following memorandum attached to the syllabus of the 
May examinations :— 

Final candidates are expected to. be acquainted with 
the following portions of the new legislation which came 
into operation on January lst, 1926, and which have an 
important bearing on the legal subjects in which they will 
be examined :— 

Administration of Estates Act, 1925 (15 Geo. V, c. 23). 
The whole Act (except sects. 14, 22-24, 30 and 31), 
and Schedule I, PartsIand II. - 
Trustee Act, 1925 (15 Geo. V, c. 19), sects. 15, 18, 23, 26, 

27 and 35 (4). 

Land Charges Act, 1925 (15 Geo, V, c. 22), sects. 2, 3, 

8 and 9. 

Law of Property Act, 1925 (15 Geo. V, c. 20), sects. 16, 

109 and 110). 


Reference may be made to Aggs’ annotated editions of 
the Acts (Sweet & Maxwell, Limited). 

We set out below the sections referred to of the Trustee 
Act, the Land Charges Act, the Law of Property Act and 
the Administration of Estates Act, with which it is important 
that practising members as well as examination candidates 
should be familiar. 


TRUSTEE ACT, 1925. 
[exrRacts.] 


Power to Compounp LiABILITIES. 

15.—A personal representative, or two or more trustees 
acting together, or, subject to the restrictions imposed in 
regard to receipts by a sole trustee not being a trust corporation, 
a sole acting trustee where by the instrument, if any, creating 
the trust, or by statute, a sole trustee is authorised to execute 
the trusts and powers reposed in him, may, if agd as he or 
they think fit— 

(a) Accept any property, real or personal, before the time 
at which it is made transferable or payable; or 
(b) Sever and apportion any blended trust funds or 


property ; or 


(c) Pay or allow any debt or claim on any evidence that- 


he or they think sufficient; or 
(d) Accept any composition or any security, real or 
personal, for any debt or for any property, real 
or personal, claimed; or 
(e) Allow any time of payment of any debt; or 
(f) Compromise, compound, abandon, submit to arbitra- 
tion, or otherwise settle any debt, account, claim, or 
thing whatever relating to the testator’s or intestate’s 
estate or to the trust; 
and for any of those purposes may enter into, give, execute, 
and do such agreements, instruments of composition or 
arrangement, releases, and other things as to him or them seem 
expedient, without being responsible for any less occasioned by 


Dervotution or Powzrs on Trusts. 
18.—(1) Where a power or trust is given to or imposed on 
two or more trustees jointly, the same may be exercised or 
performed by the survivors or survivor of them for the 
time being. 


(2) Until the appointment of new trustees, the personal 
representatives or representative for the time being of a sole 
trustee, or, where there were two or more trustees of the last 
surviving or continuing trustee, shall be capable of exercising 
or performing any power or trust which was given to, or capable 
of being exercised by, the sole or last surviving or continuing 
trustee, or other the trustees or trustee for the time being 
of the trust. 


(3) This section takes effect subject to the restrictions 
imposed in regard to receipts by a sole trustee, not being a 
trust corporation. 

(4) In this section ‘personal representative’? does not 
include an executor who has renounced or has not proved. 


Power to Empioy AGENTS. 

23.—(1) Trustees or personal representatives may, instead 
of acting personally, employ and pay an agent, whether a 
solicitor, banker, stockbroker, or other person, to transact any 
business or do any act required to be transacted or done in 
the execution of the trust, or the administration of the 
testator’s or intestate’s estate, including the receipt and 
payment of money, and shall be entitled to be allowed and 
paid all charges and expenses so incurred, and shall not be 
responsible for the default of any such agent if employed 
in good faith. 

(2) Trustees or personal representatives may appoint any 
person to act as their agent or attorney for the purpose of 
selling, converting, collecting, getting in, and executing and 
perfeeting insurances of, or managing or cultivating, or 
otherwise administering any property, real or personal, 
moveable or immoveable, subject to the trust or forming 
part of the testator’s or intestate’s estate, in any place outside 
the United Kingdom or executing or exercising any discretion 
or trust or power vested in them in relation to any such 
property, with such ancillary powers, and with and subject to 
such provisions and restrictions as they may think fit, including 
a power to appoint substitutes, and shall not, by reason only 
of their having made such appointment, be responsible for any 
loss arising thereby. 

(3) Without prejudice to such general power of appointing 
agents as aforesaid— 

(a2) A trustee may appoint a solicitor to be his agent to 
receive and give a discharge for any money or 
valuable consideration or property receivable by the 
trustee under the trust, by permitting the solicitor 
to have the custody of, and to produce, a deed 
having in the body thereof or endorsed thereon a 
receipt for such money or valuable consideration or 
property, the deed being executed, or the endorsed 
receipt being signed, by the person entitled to give 
a receipt for that consideration ; 

(b) A trustee shall not be chargeable with breach of trust 
by reason only of his having made or concurred in 
making any such appointment; and the production 
of any such deed by the solicitor shall have the 
same statutory validity and effect as if the person 
appointing the solicitor had not been a trustee; 


agent to receive and give a discharge for any money 


any act or thing so done by him or them in good faith. 


payable to the trustee under or by virtue of a policy 


(c) A trustee may appoint a banker or solicitor to be his — 
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of insurance, by permitting the banker or solicitor to 
have the custody of and to produce the policy of 
insurance with a receipt signed by the trustee, and 
a trustee shall not be chargeable with a breach of 
trust by reason only of his having made or concurred 
in making any such appointment : 

Provided that nothing in this sub-section shall exempt a 
trustee from any liability which he would have incurred if this 
Act and any enactment replaced by this Act had not been passed, 
in case he permits any such money, valuable consideration, or 
property to remain in the hands or under the control of the 
banker or solicitor for a period longer than is reasonably 
necessary to enable the banker or solicitor, as the case may be, 
to pay or transfer the same to the trustee. 


This sub-section applies whether the money or valuable 
consideration or property was or is received before or after the 
commencement of this Act. 


PRorEecTION AGAINST LIABILITY IN RESPECT OF RENTS AND 
CovENANTS. 
Indemnities. 
26.—(1) Where a personal representative or trustee liable 
as such for— 

(a) Any rent, covenant, or agreement reserved by or 
contained in any lease; or . 

(b) Any rent, covenant, or agreement payable under or 
contained in any grant made in consideration of a 
rentcharge; or 

(c) Any indemnity given in respect of any rent, covenant, 
or agreement referred to in either of the foregoing 
paragraphs ; 

satisfies all liabilities under the lease or grant which may have 
accrued, or been claimed, up to the date of the conveyance 
hereinafter mentioned, and, where necessary, sets apart a 
sufficient fund to answer any future claim that may be made 
in respect of any fixed and ascertained sum which the lessee 
or grantee agreed to lay out on the property demised or granted, 
although the period for laying out the same may not have 
arrived, then and in any such case the personal representative 
or trustee may convey the property demised or granted to a 
purchaser, legatee, devisee, or other person entitled to call for 
a conveyance thereof and thereafter— 

(i) He may distribute the residuary real and personal 
estate of the deceased testator or intestate, or, as the 
case may be, the trust estate (other than the fund, 
if any, set apart as aforesaid) to or amongst the 
persons entited thereto, without appropriating any 
part, or any further part, as the case may be, of the 
estate of the deceased or of the trust estate to meet 
any future liability under the said lease or grant; 


(ii) Notwithstanding such distribution, he shall not be 
personally liable in respect of any subsequent claim 
under the said lease or grant. 


(2) This section operates without prejudice to the right of 
the lessor or grantor, or the persons deriving title under the 
lessor or grantor, to follow the assets of the deceased or the 
trust property into the hands of the persons amongst whom 
the same may have been respectively distributed, and applies 
notwithstanding anything to the contrary in the will or other 
instrument, if any, creating the trust. 


(3). In this section ‘‘lease”’ includes an underlease and an 
agreement for a lease or underlease and any instrument giving 
-any such indemnity as aforesaid or varying the liabilities 
under the lease; ‘‘grant’’ applies to a grant whether the 
rent is created by limitation, grant, reservation, or otherwise, 


and includes an agreement for a grant and any instrument 
giving any such indemnity as aforesaid or varying the 
liabilities under the grant; “lessee” and ‘‘ grantee” include 
persons respectively deriving title under them. 


PROTECTION BY MEANS OF ADVERTISEMENTS. 


27.—(1) With a view to the conveyance to or distribution 
among the persons entitled to any real or personal property, 
the trustees of a settlement or of a disposition on trust for sale 
or personal representatives, may give notice by advertisement 
in the Gazette, and in a daily London newspaper, and also, if 
the property includes land not situated in London in a daily 
or weekly newspaper circulating in the district in which the 
land is situated, and such other like notices, including notices 
elsewhere than in England and Wales, as would, in any 
special case, have been directed by a Court of competent 
jurisdiction in an action for administration, of their intention 
to make such conveyance or distribution as aforesaid, and 
requiring any person interested to send to the trustees or 
personal representatives within the time, not being less than 
two months, fixed in the notice or, where more than one 
notice is given, in the last of the notices, particulars of his 
claim in respect of the property or any part thereof to which 
the notice relates. 


(2) At the expiration of the time fixed by the notice the 
trustees or personal representatives may convey or distribute 
the property or any part thereof to which the notice relates, 
to or among the persons entitled thereto, having regard only 
to the claims, whether formal or not, of which the trustees or 
personal representatives then had notice and shall not, as 
respects the property so conveyed or distributed, be liable to 
any person of whose claim the trustees or personal 
representatives have not had notice at the time of conveyance 
or distribution; but nothing in this section— 


(a) Prejudices the right of any person to follow the 
property, or any property representing the same, 
into the hands of any person, other than a purchaser, 
who may have received it; or 


(b) Frees the trustees or personal representatives from 
any obligation to make searches or obtain official 
certificates of search similar to those which an 
intending purchaser would be advised to make 
or obtain. 


(3) This#ection applies notwithstanding anything to the 
contrary in the will or other instrument, if any, creating 
the trust. J 


APPOINTMENTS OF TRUSTEES OF SETTLEMENTS AND D1spost- 
Tions oN TrusT For Sate or Lanp. 


35.—(1) Appointments of new trustees of conveyances on 
trust for sale on the one hand and of the settlement of the 
proceeds of sale on the other hand, shall, subject to any order 
of Court, be effected by separate instruments, but in such 
manvyer as to secure that the same persons shall become the 
trustees of the conveyance on trust for sale as become the 
trustees of settlement of the proceeds of sale. 


(2) Where new trustees of a settlement are appointed, a 
memorandum of the names and addresses of the persons who 
are for the time being the trustees thereof for the purposes of 
the Settled Land Act, 1925, shall be endorsed on or annexed 
to the last or only principal vesting instrument by or on behalf 
of the trustees of the settlement, and such vesting instrument 
shall, for that purpose, be produced by the person having the 
possession thereof to the trustees of the settlement when so 
required, 
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(3) Where new trustees of a conveyance on trust for sale 
relating to a legal estate are appointed, a memorandum of the 
persons who are for the time being the trustees for sale shall 
be endorsed on or annexed thereto by or on behalf of the 
trustees of the settlement of the proceeds of sale, and the 
conveyance shall, for that purpose, be produced by the person 
having the possession thereof to the last-mentioned trustees 
when so required. 

(4) This section applies only to settlements and dispositions 
of land. 


LAND CHARGES ACT, 1925. 
'  [exrRacts.] 


PART I. 
Penpine Actions. 
Register of Pending Actions. 

2.—(1) A pending action, that is to say, any action, 
information or proceeding pending in Court relating to land or 
any interest in or charge on land, and a petition in bankruptcy 
filed after the commencement of this Act, may be registered 
in the register of pending actions. ad 

(2) Subject to general rules, every application to register a 
pending action shall contain particulars of— 

(a) The name, address, and description of the estate owner 
or other person whose estate or interest is intended 
to be affected thereby; and 

(b) The Court in which the action, information or 
proceeding was commenced or filed; and 

(c) The title of the action, information or proceeding ; and 

(d) The day when the action, information or proceeding 
was commenced or filed. 


(3) The Registrar shall forthwith enter the particulars in 
the register, in the name of the estate owner or other person 
whose estate or interest is intended to be affected. 

(4) In the case of a petition in bankruptcy filed against a 
firm, the application to register the pending action shall state 
the names and addresses of the partners, and the registration 
shall be effected against each partner as well as against the 
firm. 

(5) No fee shall be charged for the registration of a petition 
in bankruptcy as a pending action if the application therefor 
is made by the Registrar of the Court in which the petitionis 
filed. 

(6) The Court, if it thinks fit, may, upon the determination 
of the proceedings, or during the pendency thereof if satisfied 
that the proceedings are not prosecuted in good faith, make 
an order vacating the registration of the pending action, and 
direct the party on whose behalf the registration was made to 


pay all or any of the costs and expenses occasioned by the |. 


registration and vacating thereof. 


(7) When an office copy of an order of discharge or an 
acknowledgment of satisfaction in the prescribed form is 
lodged with the Registrar, he may enter discharge or satisfaction 
of the registered pending action to which it refers, and may 


issue a certificate in the prescribed form of such discharge or | 


satisfaction. 

(8) The registration of a pending action shall cease to have 
effect at the expiration of five years from the date of 
registration, but may be renewed from time to time, and, if 


Protection of Purchasers against Unregistered Pending Actions. 
3.—(1) A pending action shall not bind a purchaser without 
express notice thereof unless it is for the time being registered 
pursuant to this Part of this Act: 
Provided that as respects a petition in bankruptcy, this 
sub-section only applies in favour of a purchaser of a legal 
estate in good faith, for money or money’s worth, without 
notice of an available act of bankruptcy. 
(2) As respects any transfer or creation of a legal estate, a 
petition in bankruptcy filed after the commencement of this 
Act, which is not for the time being registered as a pending 
action, shall not be notice or evidence of any act of bankruptcy 
therein alleged. 


~~ (8) The title of a trustee in bankruptcy acquired after the 


commencement of this Act shall be void as against a purchaser 
of a legal estate in good faith for money or money’s worth 
without notice of an available act of bankruptcy claiming 
under a conveyance made after the date of registration of the 
petition in bankruptcy as a pending action, unless, at the date 
of the conveyance, either the registration of the pending action 
is in force, or the receiving order is registered pursuant 
to Part III of this Act. 


PART IV. 
Dempps oF ARRANGEMENT. 
Register of Deeds of Arrangement affecting Land. 

8.—(1) A deed of arrangement affecting land may be 
registered in the register of deeds of arrangement affecting 
land, in the name of the debtor. 

(2) The registration may be made on the application of a 
trustee of the deed, or of a creditor assenting to or taking the 
benefit of the deed. 

(3) The registration may be vacated pursuant to an order of 
the Court or a Judge thereof. 

(4) The registration of a deed of arrangement in the said 
register shall cease to have effect at the expiration of five 
years from the date of registration, but may be renewed from 
time to time, and if renewed shall have effect for five years 
from the date of renewal: - 

Provided that nothing in this sub-section shall affect any 
registration made under any enactment replaced by this Act 
until the expiration of one year from the commencement of 
this Act. 


Protection of Purchasers against Unregistered Deeds of 
Arrangement. 
9.—Every deed of arrangement, whether made before or 
after the commencement of this Act, shall be void as against a 
purchaser of any land comprised therein or affected thereby 
unless the deed is for the time being registered pursuant to 
this Part of this Act. 


LAW OF PROPERTY ACT, 1925. 
(exTRacts.] 


PART I. 
Deatu Dortes. 
Liability for Death Duties. 
16.—(1) A personal representative shall be accountable for 
all death duties which may become leviable or payable on the 
death of the deceased ‘in respect of land (including settled 


renewed, shall have effect for five years from the date of 
renewal. 


land) which devolves upon him by virtue of any statute or 
otherwise. 
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(2) In every other case the estate owner (other than a 
purchaser who acquires a legal estate after the charge for 
death duties has attached and free from such charge), shall be 
accountable for all the duties aforesaid which become leviable 
or payable in respect of his estate in the land or any interest 
therein capable of being overreached by his conveyance, being 
& conveyance to a purchaser made under the Settled Land 
Act, 1925, or pursuant to a trust for sale. 


(3) For the purpose of raising the duty, and the costs of 


raising the same, the personal representative or other person [| 


accountable as aforesaid shall have all the powers which are 
by any statute conferred for raising the duty. 


(4) Nothing in this Act shall alter any duty payable in 
respect of land, or impose any new duty thereon, or affect the 
remedies of the Commissioners of Inland Revenue against 
any person other than a purchaser or a person deriving title 
under him. 


(5) Notwithstanding that any duties are by this section 
made payable by the personal representative or other person 
aforesaid, nothing in this Part of this Act shall affect the 
liability of the persons beneficially interested or their respective 
interests in respect of any duty and they shall accordingly 
account for or repay the same and any interest and costs 
attributable thereto to the said Commissioners or to the 
personal representative or other person accountable as 
aforesaid, as the case may require. 


(6) Nothing in this Part of this Act shall impose on a 
personal representative, tenant for life, statutory owner, 
trustee for sale, or other person in a fiduciary position, as such, 
any liability for payment of duty, in excess of the assets 
(including land) vested in him or in the trustees of the 
settlement which may for the time being be available in his 
hands or in the hands of such trustees for the payment of the 
duty or which would have been so available but for his or 
their own neglect or default or impose a charge for duties on 
leasehold land, or render a mortgagee liable in respect of any 
charge for duties which is not paramount to his mortgage. 


(7) The said Commissioners, on being satisfied that a 
personal representative or other person accountable has paid 
or commuted or will pay or commute all death duties for 
which he is accountable in respect of the land or any part 
thereof, shall, if required by him, give a certificate to that 
‘effect, which shall discharge from any further claim for such 
duty the land to which the certificate extends, and the 
production of such certificate to the land registrar or other 
proper officer shall be a sufficient authority to enable him to 
cancel any land charge registered in respect of the duty so far 
as it affects the land to which the certificate extends. 


Appointment, Powers, Remuneration and Duties of Receiver. 

109.—(1) A mortgagee entitled to appoint a receiver under 
the power in that behalf conferred by this Act shall not 
appoint a receiver until he has become entitled to exercise the 
power of sale conferred by this Act, but may then, by writing 
under his hand, appoint such person as he thinks fit to be 
receiver. 

(2) A receiver appointed under the powers conferred by this 
Act, or any enactment replaced by this Act, shall be deemed 
to be the agent of the mortgagor; and the mortgagor shall be 
solely responsible for the receiver’s acts or defaults unless the 
mortgage deed otherwise provides. 


(3) The receiver shall.have power to demand and recover 
all the income of which he is appointed receiver, by action, 


distress, or otherwise, in the name either of the mortgagor or of 
the mortgagee, to the full extent of the estate or interest which 
the mortgagor could dispose of, and to give effectual receipts 
aceordingly for the same, and to exercise any powers which 
may have been delegated to him by the mortgagee pursuant 
to this Act. 


(4) A person paying money to the receiver shall not be 
concerned to inquire whether any case has happened to 
authorise the receiver to act. 


(5) The receiver may be removed, and a new receiver may 
be appointed, from time to time by the mortgagee by writing 
under his hand. 


(6) The receiver shall be entitled to retain out of any money 
received by him, for his remuneration, and in satisfaction of . 
all costs, charges, and expenses incurred by him as receiver, a 
commission at such rate, not exceeding five per centum on the 
gross amount of all money received, as is specified in his 
appointment, and if no rate is so specified, then at the rate of 
five per centum on that gross amount, or at such other rate as 
the Court thinks fit to allow, on application made by him for 
that purpose. ; 

(7) The receiver shall, if so directed in writing by the 
mortgagee, insure to the extent, if any, to which the mortgagee 
might have insured and keep insured against loss or damage 
by fire, out of the money received by him, any building, effects, 
or property comprised in the mortgage, whether affixed to the 
freehold or not, being of an insurable nature. 


(8) Subject to the provisions of this Act as to the application 
of insurance money, the receiver shall apply all money 
received by him as follows, namely : 


(i) In discharge of all rents, taxes, rates, and outgoings 
whatever affecting the mortgaged property ; and 


(ii) In keeping down all annual sums or other payments, 
and the interest on all principal sums, having 
priority to the mortgage in right whereof he is” 
receiver; and 

(iii) In payment of his commission, and of the premiums 
on fire, life, or other insurances, if any, properly 
payable under the mortgage deed or under this Act, 
and the cost of executing necessary or proper repairs 
directed in writing by the mortgagee; and 

(iv) In payment of the interest accruing due in respect of 
any principal money due under the mortgage; and 


(v) In or towards discharge of the principal money if so 
directed in writing by the mortgagee ; 


and shall pay the residue, if any, of the money received by 
him to the person who, but for the possession of the receiver, 
would have been entitled to receive the income of which he 
is appointed receiver, or who is otherwise entitled to the 


mortgaged property. 


Effect of Bankruptcy of the Mortgagor on the Power to Sell or 
- Appoint a Receiver. 

110.—(1) Where the statutory or express power for a 
mortgagee either to sell or to appoint a receiver is made 
exercisable by reason of the mortgagor committing an act of 
bankruptey or being adjudged a bankrupt, such power shall 
not be exercised only on account of the act of bankruptcy or 
adjudication, without the leave of the Court. 


(2) This section applies only where the mortgage deed is 
executed after the commencement of this Act; and in this 
section ‘‘ act of bankruptcy ’’ has the same meaning as in the, 
Bankruptcy Act, 1914. 
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ADMINISTRATION OF ESTATES ACT, 1925 
[exTRacts.] 
PART I. 


Devoxtvution or Reau Estate. 


Devolution of Real Estate on Personal Representative. 

1.—(1) Real estate to which a deceased person was entitled 
for an interest not ceasing on his death shall on his death, 
and notwithstanding any testamentary disposition thereof, 
devolve from time to time on the personal representative of 
the deceased, in like manner as before the commencement of 
this Act chattels real devolved on the personal representative 
from time to time of a deceased person. 


(2) The personal representatives for the time being of a 
deceased person are deemed in law his heirs and assigns 
within the meaning of all trusts and powers. 


(3) The personal representatives shall be the representative 
of the deceased in regard to his real estate to which he was 
entitled for an interest not ceasing on his death as well as in 
regard to his personal estate. 


Application to Real Estate of Law affecting Chattels Real. 

2.—(1) Subject to the provisions of this Act, all enactments 
and rules of law, and all jurisdiction of any Court with respect 
to the appointment of administrators or to probate or letters 
of administration, or to dealings before probate in the case of 
chattels real, and with respect to costs and other matters in 
the administration of personal estate, in force before the 
commencement of this Act, and all powers, duties, rights, 
equities, obligations, and liabilities of a personal representative 
in force at the commencement of this Act with respect to 
chattels real, shall apply and attach to the personal representa- 
tive and shall have effect with respect to real estate vested in 
him, and in particular all such powers of disposition and 
dealing as were before the commencement of this Act 
exercisable as respects chattels real by the survivor or survivors 
of two or more personal representatives, as well as by a single 
personal representative, or by all the personal representatives 
together, shall be exercisable by the personal representatives 
or representative of the deceased with respect to his real 
estate. 


(2) Where as respects real estate there are two or more 
personal representatives, a conveyance of real estate devolving 
under this Part of this Act shall not, save as otherwise 
provided as respects trust estates including settled land, be made 
without the concurrence therein of all such representatives or 
an order of the Court, but where probate is granted to one 
or some of two or more persons named as executors, whether 
or not power is reserved to the other or others to prove, any 
conveyance of the real estate may be made by the proving 
executor or executors for the time being, without an order of 
the Court, and shall be as effectual as if all the persons named 
as executors had concurred therein. 

(3) Without prejudice to the rights and powers of a 
personal representative, the appointment of a personal 
representative in regard to real estate shall not, save as 
hereinafter provided, affect— 

(a) Any rule as to marshalling or as to administration 
of assets ; 
(6) The beneficial interest in real estate under any 
testamentary disposition ; 
(c) Any mode of dealing with any beneficial interest in 


“(d) The right of any person claiming to be interested in 
the real estate to take proceedings for the protection 
or recovery thereof against any person other than 
the personal representative. 


Interpretation of Part I. 
3.—(1) In this Part of this Act ‘‘ real estate ’’ includes— 
(i) Chattels real, and land in possession, remainder, or 
reversion, and every interest in or over land to which 
a deceased person was entitled at the time of his 
death ; and 

(ii) Real estate held on trust (including settled land) or by 

way of mortgage or security, but not money to arise 

under a trust for sale of land, nor money secured or 

charged on land. 
(2) A testator shall be deemed to have been entitled at his 
death to any interest in real estate passing under any gift 
contained in his will which operates as an appointment under 
a general power to appoint by will, or operates under the 
testamentary power conferred by statute to dispose of an 
entailed interest. 
(3) An entailed interest of a deceased person shall (unless 
disposed of under the testamentary power conferred by statute) 
be deemed an interest ceasing on his death, but any further 
or other interest of the deceased in the same property in 
remainder or reversion which is capable of being disposed of by 
his will shall not be deemed to be an interest so ceasing. 

(4) The interest of a deceased person under a joint tenancy 
where another tenant survives the deceased is an interest 
ceasing on his death. 

(5) On the death of a corporator sole his interest in the 
corporation's real and personal estate shall be deemed to be 
an interest ceasing on his death and shall devolve to his 
successor. 

This sub-section applies on the demise of the Crown as 
respects all property, real and personal, vested in the Crown 
as a corporation sole. 


PART II. 
ExecuTors AND ADMINISTRATORS.—GENERAL Provisions. 
Summons to Executor to Prove or Renounce. 
4.—The Court shall continue to have power to summon 
any person named as executor in any will to prove or renounce 
probate of the will, and to do such other things concerning 
the will as have heretofore been customary. 


Cesser of Right of Executor to Prove. 
5.—Where a person appointed executor by a will— 
(i) Survives the testator but dies without having taken 
out probate of the will; or : 
(ii) Is cited to take out probate of the will and does not 
appear to the citation ; or 
(iii) Renounces probate of the will ; 
his rights in respect of the executorship shall wholly cease, 
and the representation to the testator and the administration 
of his real and personal estate shall devolve and be committed 
in like manner as if that person had not been appointed 
executor. 
Withdrawal of Renunciation. 

6.—(1) Where an executor who has renounced probate has 
been permitted, whether before or after the commencement of 
this Act, to withdraw the renunciation and prove the will, the 
probate shall take effect and be deemed always to have taken 
effect without prejudice to .he previous acts and dealings of 
and notices to any other personal representative who has 


real estate, or the proceeds of sale thereof ; 


previously proved the will or taken out letters of administration, 
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and a memorandum of the subsequent probate shall be 
endorsed on the original probate or letters of administration. 


(2) This section applies whether the testator died before or 
after the commencement of this Act. 


Executor of Executor represents Original Testator. 
7.—(1) An executor of a sole or last surviving executor of a 
testator is the executor of that testator. 


This provision shall not apply to an executor who does not 
prove the will of his testator, and, in the case of an executor 
who on his death leaves surviving him some other executor of 
his testator who afterwards proves the will of that testator, it 
shall cease to apply on such probate being granted. 


(2) So long as the chain of such representation is unbroken, 
the last executor in the chain is the executor of every 
preceding testator. 

(3) The chain of such representation is broken by— 

(a) An intestacy ; or 
(b) The failure of a testator to appoint an executor; or 
(c) The failure to obtain probate of a will ; 
but is not broken by a temporary grant of administration if 
probate is subsequently granted. 


(4) Every person in the chain of representation to a 
testator— . 
(a) Has the same rights in respect of the real and 
personal estate of that testator as the original 
executor would have had if living; and 
(b) Is, to the extent to which the estate whether real or 
personal of that testator has come to his hands, 
answerable as if he were an original executor. 


Right of Proving Executors to Exercise Powers. 

8.—-(1) Where probate is granted to one or some of two or 
more persons named as executors, whether or not power is 
reserved to the others or other to prove, all the powers which 
are by law conferred on the personal representative may be 
exercised by the proving executor or executors for the time 
being and shall be as effectual as if all the persons named as 
executors had concurred therein. 


(2) This section applies whether the testator died before or 
after the commencement of this Act. 


Vesting of Estate of Intestate between Death and Grant of 
Administration. 

9.—Where a person dies intestate, his real and persunal 
estate, until administration is granted in respect thereof, shall 
vest in the Probate Judge in the same manner and to the 
same extent as formerly in the case of personal estate it 
vested in the ordinary. 


Discretion of Court as to Persons to‘whom Administration is 
to be Granted. 
10.—In granting letters of administration the Court shall 
have regard to the rights of all persons interested in the real 
and personal estate of the deceased person, or the proceeds of 
sale thereof, and in particular administration, with the will 
annexed, may be granted to a devisee or legatee; and in 
regard to land settled previously to the death of the deceased, 
and not by his will, administration may be granted to the 
trustees of the settlement; and any such administration may 
be limited in any way the Court thinks fit : 
Provided that, where the deceased died wholly intestate as 
to his real and personal estate, administration shall— 
(a) Unless by reason of the insolvency of the estate or 
other special circumstances the Court thinks it 


expedient to grant administration to some other 
person, be granted to some one or more of the 
persons interested under this Act in the residuary 
estate of the deceased, if an application is made for 
the purpose ; , 
(b) In regard to land settled previously to the death of the 
_ deceased, be granted to the trustees, if any, of the 
settlement if willing to act. 


Administration Bonds. 
11.—Probate rules may be made for dispensing with sureties 
to administration bonds when the grant is made to a trust 
corporation or to two or more individuals, or in any other 
proper case. 


Provisions as to the Number of Personal Representatives. 

12.—(1) Representation shall not be granted to more than 
four persons in regard to the same property ; and administration 
shall, if any beneficiary is an infant or a life interest arises 
under the will or intestacy, be granted either to a trust 
corporation (with or without an individual) or to not less than 
two individuals : 

Provided that the Court in granting administration may act 
on such primé facie evidence, furnished by the applicant or 
any other person, as to whether or not there is a minority or 
life interest, as may be prescribed by probate rules. 


(2) If there is only one personal representative (not being a 
trust corporation) then, during the minority of a beneficiary © 
or the subsistence of a life interest, and until the estate is fully 
administered, the Court may on the application of any person 
interested or of the guardian, committee or receiver of any 
such person appoint in accordance with probate rules one or 
more personal representatives in addition to the original 
personal representative. 


(3) This section applies to grants of representation made 
after the commencement of this Act whether the testator or 
intestate died before or after such commencement. 


Power to Grant Representation of Real and Personal Estate 
Separately or Together. 

13.—Representation may be granted in respect of the real 
estate of a deceased person or any part thereof, and either 
separately or together with his personal estate, and may also 
be granted in respect of real estate only where there is no 
personal estate, or in respect of a trust estate only, and a 
grant of letters of administration to real estate may be 
limited in any way the Court thinks proper : 

Provided that, where the estate of the deceased is known to 
be insolvent, the grant of representation to the real and 
personal estate shall not be severed except as regards a 
trust estate. 


Executor not to Act while Administration is in Force. 
15.—When administration has been granted in respect of 
any real or personal estate of a deceased person, no person 
shall have power to bring any action or otherwise act as 
executor of the deceased person in respect of the estate 
comprised in or affected by the grant until the grant has been 
recalled or revoked. 


Administration pending Litigation. 

16.—(1) While any legal proceeding touching the validity 
of the will of a deceased person, or for obtaining, recalling, or 
revoking any representation, is pending, the Court may grant 
administration of the real and personal estate of the deceased 
to an administrator who shall have all the rights and powers of a 
general administrator, other than the right of distributing the 
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residue of the real and personal estate, but shall be subject to” 
the immediate control of the Court and act under its direction 


(2) The Court may assign to any administrator appointed 
under this section reasonable remuneration out of the real 
and personal estate of the deceased or the income thereof. 


Continuance of Legal Proceedings after Revocation of 
Temporary Administration. 

17.—If, while any legal proceeding is pending in any Court 
by or against an administrator to whom a temporary 
administration has been granted, that administration is 
revoked, that Court may order that the proceeding be 
continued by or against the new personal representative in like 
manner as if the same had been originally commenced by or 
against him, but subject to such conditions and variations, if 
any, as that Court directs. 


Grant of Special Administration where Personal Representative 
is Abroad. 

18.—(1) If at the expiration of twelve months from the 
death of a person, any personal representative of the deceased 
to whom representation has been granted is residing out of 
the jurisdiction of the High Court, the Court may, on the 
application of any creditor or person interested in the estate 
of the deceased, grant to him special administration in the 


form prescribed by probate rules of the real and personal: 


estate of the deceased. 

(2) The Court may, for the purpose of any legal proceeding 
to which the administrator under the special administration 
is a party, order the transfer into Court of any money or 
securities, belonging to the estate of the deceased person, and 
all persons shall obey any such order. 

(3) If the personal representative capable of acting as such 
returns to and resides within the jurisdiction of the High 
Court while any legal proceeding to which a _ special 
administrator is a party is pending, such representative shall 
be made a party to the legal proceeding, and the costs of and 
incidental to the special administration and any such legal 
proceeding shall be paid by such person and out of such fund 
as the Court in which the proceeding is pending directs. 


Administration with Will Annezed. 
19.—Subject to the provisions of this Act as to settled 
land, adniinistration with the will annexed shall continue to 
be granted in every case where such grant has heretofore been 
customary, and in such case the will of the deceased shall be 
performed and observed in like manner as if probate thereof 
had been granted to an executor. 


Administration during Minority of Executor. 

20.—(1) Where an infant is appointed or becomes sole 
executor of a will, administration with the will annexed shall 
be granted to his guardian, or to such other person as the 
Court thinks fit, until the infant attains the age of 21 years; 
at which time, and not before, probate of the will may be 
granted to him. 


(2) The appointment in a will by a testator of an infant to 
be an executor shall not operate to transfer any interest 
in the property of the deceased to the infant or to constitute 
him a personal representative for any purpose unless and 
until probate is granted to him after he has attained full age. 


Rights and Liabilities of Administrator. 

21.— Every person to whom administration of the real and 
personal estate of a deceased person is granted, shall, subject 
to the limitations contained in the grant, have the same 
rights and liabilities and be accountable in like manner as 
if he were the executor of the deceased. . 


Douries, Riguts anD OBLIGATIONS. 


Duty of Personal Representative as to Inventory. 
25.—The personal representative of a deceased person 
shall, when lawfully required so to do, exhibit on oath in the 
Court, a true and perfect inventory and account of the real 
and personal estate of the deceased, and the Court shall have 
power as heretofore to require personal representatives to 
bring in inventories. 


Rights of Action by and against Personal Representative. 

26.—(1) For any debt (including arrears of rent) due to 
a deceased person, and for any injury to or right in respect of 
his personal estate in his lifetime, his personal representative 
shall have the same right of action as the deceased would 
have had if alive. 


(2) The personal representative of a deceased person may 
maintain for any injury committed to the real estate of the 
deceased within six months before his death any action 
which the deceased could have maintained, but the action 
must be brought within one year after his death, and any 
damages recovered in the action shall be part of the personal 
estate of the deceased. 


(3) A personal representative may distrain for arrears of a 
rentcharge due or accruing to the deceased in his lifetime on 
the land affected or charged therewith, so long as the land 
remains in the possession of the person liable to pay the rent- 
charge or of the persons deriving title under him, and in like 
manner as the deceased might have done had he been living. 


(4) A personal representative may distrain upon land for 
arrears of rent due or accruing to the deceased in like manner 
as the deceased might have done had he been living. 


Such arrears may be distrained for after the termination of 
the lease or tenancy as if the term or interest had not 
determined, if the distress is made— 


(a) Within six months after the termination of the lease 
or tenancy ; 


(0) During the continuance of the possession of the 
lessee or tenant from whom the arrears were due. 


The statutory enactments relating to distress for rent apply 
to any distress made pursuant to this sub-section. 


(5) An action may be maintained against the personal 
representative of a deceased person for any wrong committed 
by the deceased within six months before his death to another 
person in respect of his property, real or personal, but the 
action shall be brought within six months after the personal 
representative of the deceased has taken out representation. 


Any damages recovered in the proceedings shall be payable 
as a simple contract debt incurred by the deceased. 

(6) Nothing in this section affects any right of action 
conferred by the Fatal Accidents Act, 1846, as amended by 
any subsequent enactment. 


Protection of Persons Acting on Probate or Administration. 

27.—(1) Every person making or permitting to be made 
any payment or disposition in good faith under a representation 
shull be indemnified and protected in so doing, notwithstanding 
any defect or circumstance whatsoever affecting the validity 
of the representation. 


(2) Where a representation is revoked, all payments and 
dispositions made in good faith to a personal representative 
under the representation before the revocation thereof are a 
valid discharge to the person making the same; and the 
personal representative who acted under the revoked repre- 
sentation may retain and reimburse himself in respect of any 
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payments or dispositions made by him which the person to 
whom representation is afterwards granted might have 


properly made. 


Liability of Person Fraudulently Obtaining or Retaining Estate 
of Deceased. 

28.—If any person, to the defrauding of creditors or without 
full valuable consideration, obtains, receives or holds any real 
or personal estate of a deceased person or effects the release 
of any debt or liability due to the estate of the deceased, he 
shall be charged as executor in his own wrong to the extent of 
the real and personal estate received or coming to his hands, 
or the debt or liability released after deducting— 


(a) Any debt for valuable consideration and without 
fraud due to him from the deceased person at the 
time of his death; and 

(b) Any payment made by him which might properly be 
made by a personal representative. 


Liability of Estate of Personal Representative. . 

29.—Where a person as personal representative of a 
deceased person (including an executor in his own wrong) 
wastes or converts to his own use any part of the real or 
personal estate of the deceased, and dies, his personal 
representative shall to the extent of the available assets of the 
defaulter be liable and chargeable in respect of such waste’ or 
conversion in the same manner as the defaulter would have 
been if living. 


PART III. 
ADMINISTRATION OF ASSETS. 
Real and Personal Estate of Deceased are Assets for Payment 
of Debts. 

32.—(1) The real and personal estate, whether legal or 
equitable, of a deceased person, to the extent of his beneficial 
interest therein, and the real and personal estate of which a 
deceased person in pursuance of any general power (including 
the statutory power to dispose of entailed interests) disposes 
by his will, are assets for payment of his debts (whether by 
specialty or simple contract) and liabilities, and any disposition 
by will inconsistent with this enactment is void as against 
the creditors, and the Court shall, if necessary, administer the 
property for the purpose of the payment of the debts and 
liabilities. 

This sub-section takes effect without prejudice to the rights 
of incumbrancers. 

(2) If any person to whom any such beneficial interest 
devolves or is given, or in whom any such interest vests, 
disposes thereof in good faith before an action is brought or 
process is sued out against him, he shall be personally liable 
for the value of the interest so disposed of by bim, but that 
interest shall not be liable to be taken in execution in the 
action or under the process. 


Trust for Sale. 

33.—(1) On the death of a person intestate as to any real 
or personal estate, such estate shall be held by his personal 
representatives— 

(a) As to the real estate upon trust to sell the same; and 
(b) As to the personal estate upon trust to call in sell 
and convert into money such part thereof as may 

not consist of money, 
with power to postpone such sale and conversion for such a 
period as the personal representatives, without being liable 
to account, may think proper, and go that any reversionary 
interest be not sold until it falls into possession, unless the 


personal representatives see special reason for sale, and so 
also that, unless required for purposes of administration 
owing to want of other assets, personal chattels be not sold 
except for speciat reason. 


(2) Out of the net money to arise from the sale and 
conversion of such real and personal estate (after payment of 
costs), and out of the ready money of the deceased (so far as 
not disposed of by his will, if any), the personal representative 
shall pay all such funeral, testamentary and administration 
expenses, debts and other liabilities as are properly payable 
-thereout having regard to the rules of administration contained 
in this Part of this Act, and out of the residue of the said 
money the personal representative shall set aside a fund 
sufficient to provide for any pecuniary legacies bequeathed by 
the will (if any) of the deceased. 


(3) During the minority of any beneficiary or the subsistence 
of any life interest and pending the distribution of the whole 
or any part of the estate of the deceased, the personal repre- 
sentatives may invest the residue of the said money, or so 
much thereof as may not have been distributed, in any invest- 
ments for the time being authorised by statute for the 
investment of trust money, with power, at the discretion of 
the personal representatives, to change such investments for 
others of a tike nature. 


(4) The residue of the said money and any investments 
for the time being representing the same, including (but 
without prejudice to the trust for sale) any part of the estate 
of the deceased which may be retained unsold and is not 
required for the administration purposes aforesaid, is in this 
Act referred to as ‘‘ the residuary estate of the intestate.’ 


(5) The income (including net rents and profits of real 
estate and chattels real after payment of rates, taxes, rent, 
costs of insurance, repairs and other outgoings properly 
attributable to income) of so much of the real and personal 
estate of the deceased as may not be disposed of by his will, if 
any, or may not be required for the administration purposes 
aforesaid, may, however such estate is invested, as from the 
death of the deceased, be treated and applied as income, and 
for that purpose any necessary apportionment may be made 
between tenant for life and remainderman. 


(6) Nothing in this section affects the rights of any creditor 
of the deceased or the rights of the Crown in respect of death 
duties. 

(7) Where the deceased leaves a will, this section has effect 
subject to the provisions contained in the will. 


Administration of Assets. . 
34.—(1) Where the estate of a deceased person is insolvent, 
his real and personal estate shall be administered in accordance 
with the rules set out in Part I of the First Schedule to 
this Act. 


(2) The right of retainer of a personal representative and 
his right to prefer creditors may be exercised in respect of all 
assets of the deceased, but the right of retainer shall only 
apply to debts owing to the personal representative in his own 
right whether solely or jointly with another person. 


Subject as aforesaid, nothing in this Act affects the right 
of retainer of a personal representative, or his right to prefer 
creditors. 


(3) Where the estate of a deceased person is solvent his real 
and personal estate shall, subject to rules of Court and the 
provisions hereinafter contained as to charges on property of 
the deceased, and to the provisions, if any, contained in his 


will, be applicable towards the discharge of the funeral, 
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testamentary and administration expenses, debts and liabilities 
payable thereout in the order mentioned in Part II of the First 
Schedule to this Act. 


Charges on Property of Deceased to be Paid Primarily out of 
the Property Charged. 

35.—(1) Where a person dies possessed of, or entitled to, 
or, under a general power of appointment (including the 
statutory power to dispose of entailed interests) by his will 
disposes of, an interest in property, which at the time of his 
death is charged with the payment of money, whether by way 
of legal mortgage, equitable charge or otherwise (including a 
lien for unpaid purchase money), and the deceased has not 
by will deed or other document signified a contrary or other 
intention, the interest so charged shall, as between the different 
persons claiming through the deceased, be primarily liable 
for the payment of the charge; and every part of the said 
interest, according to its value, shall bear a proportionate 
part of the charge on the whole thereof. 


(2) Such contrary or other intention shall not be deemed to 
be signified— 

(a) By a general direction for the payment of debts or of 
all the debts of the testator out of his personal 
estate, or his residuary real and personal estate, or 
his residuary real estate: or 


(b) By a charge of debts upon any such estate ; 
unless such intention is further signified by words expressly 
or by necessary implication referring to all or some part of 
the charge. 
(3) Nothing in this section affects the right of a person 
entitled to the charge to obtain payment or satisfaction thereof 
either out of the other assets of the deceased or otherwise. 


Effect of Assent or Conveyance by Personal Representative, 

36.—(1) A personal representative may assent to the vesting, 
in any person who (whether by devise, bequest, devolution, 
appropriation or otherwise) may be entitled thereto, either 
beneficially or as a trustee or personal representative, of any 
estate or interest in real estate to which the testutor or 
intestate was entitled or over which he exercised a general 
power of appointment by his will, including the statutory 
power to dispose of entailed interests, and which devolved 
upon the personal representative. 


(2) The assent shall operate to vest in that person the estate 
or interest to which the assent relates, and, unless a contrary 
intention appears, the assent shall relate back to the death of 
the deceased. 


(3) The statutory covenants implied by a person being 
expressed to convey as personal representative, may be implied 
in an assent in like manner as in a conveyance by deed. 


(4) An assent to the vesting of a legal estate shall be in 
writing, signed by the personal representative, and shall] name 
the person in whose favour it is given and shall operate to 
vest in that person the legal estate to which it relates; and an 
assent not in writing or not in favour of a named person shall 
not be effectual to pass a legal estate. 


(5) Any person in whose favour an assent or conveyance of 
a legal estate is made by a personal representative may require 
that notice of the assent or conveyance be written or endorsed 
on or permanently annexed to the probate or letters of 
administration, at the cost of the estate of the deceased, and 
that the probate or letters of administration be produced, 
at the like cost, to prove that the notice has been placed 
thereon or annexed thereto. 


(6) A statement in writing by a personal representative that 
he has not given or made an assent or conveyance in respect 
of a legal estate, shall, in favour of a purchaser, but without 
prejudice to any previous disposition made in favour of another 
purchaser deriving title mediately or immediately under the 
personal representative, be sufficient evidence that an assent 
or conveyance has not been given or made in respect of the 
legal estate to which the statement relates, unless notice of a 
previous assent or conveyance affecting that estate has been 
placed on or annexed to the probate or administration. 


A conveyance by a personal representative of a legal estate 
toa purchaser accepted on the faith of such a statement shall 
(without prejudice as aforesaid and unless notice of a previous 
assent or conveyance affecting that estate has been placed on 


or annexed to the probate or administration) operate to transfer 


or create the legal estate expressed to be conveyed in like 
manner as if no previous assent or conveyance had been made 
by the personal representative. 


A personal representative making a false statement, in 
regard to any such matter, shall be liable in like manner as 
if the statement had been contained in a statutory declaration. 


(7) An assent or conveyance by a personal representative in 
respect of a legal estate shall, in favour of a purchaser, unless 
notice of a previous assent or conveyance affecting that legal 
estate has been placed on or annexed to the probate or 
administration, be taken as sufficient evidence that the person 
in whose favour the assent or conveyance is given or made is 
the person entitled to have the legal estate conveyed to him, 
and upon the proper trusts, if any, but shall not otherwise 
prejudicially affect the claim of any person rightfully entitled 
to the estate vested or conveyed or any charge thereon. 


(8) A conveyance of a legal estate by a personal representative 
to a purchaser shall not be invalidated by reason only that the 
purchaser may have notice that all the debts, liabilities, 
funeral, and testamentary or administration expenses, duties, 
and legacies of the deceased have been discharged or 
provided for. 


(9) An assent or conveyance given or made by a personal 
representative shall not, except in favour of a purchaser of a 
legal estate, prejudice the right of the personal representative 
or any other person to recover the estate or interest to which 
the assent or conveyance relates, or to be indemnified out of 
such estate or interest against any duties, debt, or liability to 
which such estate or interest would have been subject if there 
had not been any assent or conveyance. 


(10) A personal representative may as a condition of giving 
an assent or making a conveyance, require security for the 
discharge of any such duties, debt, or liability, but shall not 
be entitled to postpone the giving of an assent merely by 
reason of the subsistence of any such duties, debt or liability 
if reasonable arrangements have been made for discharging 


| the same; and an assent may be given subject to any legal 


estate or charge by way of legal mortgage. 

(11) This section shall not operate to impose any stamp 
duty in respect of an assent, and in this section ‘‘ purchaser ’’ 
means a purchaser for money or money’s worth. 

(12) This section applies to assents and conveyances made 
after the commencement of this Act, whether the testator or 
intestate died before or after such commencement. 


Validity of Conveyance not Affected by Revocation of 
Representation. 

37.—(1) All conveyanees of any interest in real or personal 

estate made toa purchaser either before or after the com- 

mencement of this Act by a person to whom probate or letters 


. S| ——————————— 
d so | 
tion 
sold | 
and 
t of 
r as 
tive 
tion 
uble 
ned 
aid | 
ind 
by 
‘ole 
re- ; 
0 | 
jhe | : 
of 
for 
its ’ 
ut | ‘ 
tte ; 
ot 
lis | . 
| - 
al ! 
S, | i 
ly , 
al | f 
if 
28 | | 
e | | 
. J 
e | 
i 
r 
, | 
| 
| | 
|, i i 
| PT 
: ; 
ee 
ee | ee 


188 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


{Fesrvary, 1926. 


of administration have been granted are valid, notwith- 
standing any subsequent revocation or variation, either before 
or after the commencement of this Act, of the probate or 
administration. 

(2) This section takes effect without prejudice to any order 
of the Court made before the commencement of this Act, and 
applies whether the testator or intestate died before or after 
such commencement. 


Right to follow Property and Powers of the Court in Relation 
thereto. 

38.—(1) An assent or conveyance by a personal representa- 
tive to a person other than a purchaser does not prejudice the 
rights of any person to follow the property to which the assent 
or conveyance relates, or any property representing the same, 
into the hands of the person in whom it is vested by the assent 
or conveyance, or of any other person (not being a purchaser) 
who may have received the same or in whom it may be vested. 


(2) Notwithstanding any such assent or conveyance the 
Court may, on the application of any creditor or other person 
interested — 

(a) Order a sale, exchange, mortgage, charge, lease, 
payment, transfer or other transaction to be carried 
out which the Court considers requisite for the 
purpose of giving effect to the rights of the assis 
interested ; 

(b) Declare that the person, not being a purchaser, in 
whom the property is vested is a trustee for those 
purposes ; 

(c) Give directions respecting the preparation and 
execution of any conveyance or other instrument 
or as to any other matter required for giving effect 
to the order ; 

(d) Make any vesting order, or appoint a person to convey 
in accordance with the provisions of the Trustee 
Act, 1925. 

(3) This section does not prejudice the rights of a purchaser 
or a person deriving title under him, but applies whether the 


a 


testator or intestate died before or after the commencement of |- 


this Act. 
Powers of Management. 

39.—(1) In dealing with the real and personal estate of the 
deceased his personal representatives shall, for purposes of 
administration, or during a minority of any beneficiary or the 
subsistence of any life interest, or until the period of 
distribution arrives, have— 


(i) The same powers and discretions, including power 
to raise money by mortgage or charge (whether or 
not by deposit of documents), as a personal repre- 
sentative had before the commence of this Act, with 
respect to personal estate vested in him, and such 
power of raising money by mortgage may in the 
case of land be exercised by way of legal mortgage ; 
and 


(ii) All the powers, discretions and duties conferred or 
imposed by law on trustees holding land upon an 
effectual trust for sale (including power to overreach 
equitable interests and powers as if the same 
affected the proceeds of sale; and 

(iii) All the powers conferred by statute on trustees for 
sale, and so that every contract entered into by a 
personal representative shall be binding on and be 
enforceable against and by the personal representa- 
tive for the time being of the deceased, and may 
be carried into effect, or be varied or rescinded by 


him, and, in the | case of a contract entered into 
by a predecessor, as if it had been entered into by 
himself. 


(2) Nothing im this section shall affect the right of any 
person to require an assent or conveyance to be made. 


(3) This section applies whether the testator or intestate 
died before or after the commencement of this Act. 


Powers of Personal Representative for Raising Money, &c. 

40.—(1) For giving effect to beneficial interests the personal 
representative may limit or demise land for a term of years 
absolute, with or without impeachment for waste, to trustees 
on usual trusts for raising or securing any principa] sum and 
the interest thereon for which the land, or any part thereof, 
is liable, and may limit or grant a rentcharge for giving effect 
to any annual or periodical sum for which the land or the 
income thereof or any part thereof is liable. 


(2) This section applies whether the testator or intestate 
died before or after the commencement of this Act. 


Powers of Personal Representative as to Appropriation. 

41.—(1) The personal representative may appropriate any 
pari of the real or personal estate, including things in action. 
of the deceased in the actual condition or state of investment 
thereof at the time of appropriation in or towards satisfaction 
of any legacy bequeathed by the deceased, or of any other 
interest or share in his property, whether settled or not, as to 
the personal representative may seem just and reasonable, 
according to the respective rights of the persons interested 
in the property of the deceased : 

Provided that— 

(i) An appropriation shall not be made under this 
section so as to effect prejudicially any specific 
devise or bequest ; 

(ii) An appropriation of property, whether or not being 
an investment authorised by law or by the will, if 
any, of the deceased for the investment of money 
subject to the trust, shal] not (save as hereinafter 
mentioned) be made under this section except with 
the following consents :— 

(a) When made for the benefit of a person 
absolutely and beneficially entitled in possession, 
the consent of that person ; 

(b) When made in respect of any settled legacy 
share or interest, the consent of either the trustee 
thereof, if any (not being also the personal 
representative), or the person who may for the 
time being be entitled to the income ; 


If the person whose consent is so required as 
aforesaid is an infant or a lunatic or defective, the 
consent shall be given on his behalf by his parents 
or parent, testamentary or other guardian, committee 
or receiver, or if, in the case of an infant, there is 
no such parent or guardian, by the Court on the 

. application of his next friend ; 


(iii) No consent (save of such trustee as souimait 
shall be required on behalf of a person who may 
come into existence after the time of appropriation, 
or who cannot be found or ascertained at that time; 


(iv) If no committee or receiver of a lunatic or defective 
has been appointed, then, if the appropriation is of 
an investment authorised by law or by the will, if 
any, of the deceased for the investment of money 
subject to the trust, no consent shall be required on 
behalf of the lunatic or defective ; 
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(v) If, independently of the personal representative, 
there is no trustee of a settled legacy share or 
interest, and no person of full age and capacity 
entitled to the income thereof, no consent shall be 
required to an appropriation in respect of such 
legacy share or interest, provided that the 
appropriation is of an investment authorised as 
aforesaid. 

(2) Any property duly appropriated under the powers 
conferred by this section shall thereafter be treated as an 
authorised investment, and may be retained or dealt with 
accordingly. 

(3) For the purposes of such appropriation, the personal 
representative may ascertain and fix the value of the respective 
parts of the real and personal estate and the liabilities of the 
deceased as he may think fit, and shall for that purpose 
employ a duly qualified valuer in any case where such 
employment may be necessary; and may make any 
conveyance (including an assent) which may be requisite for 
giving effect to the appropriation. 

(4) An appropriation made pursuant to this section shall 
bind all persons interested in the property of the deceased 
whose consent is not hereby made requisite. 


(5) The personal representative shall, in making the 
appropriation, have regard to the rights of any person who 
may thereafter come into existence, or who cannot be found 
or ascertained at the time of appropriation, and of any other 
person whose consent is not required by this section. 


(6) This section does not prejudice any other power of 
appropriation conferred by law or by the will (if any) of the 
deceased, and takes effect with any extended powers conferred 
by the will (if any) of the deceased, and where an appropriation 
is made under this section, in respect of a settled legacy, 
share or interest, the property appropriated shail remain 
subject to all trusts for sale and powers of leasing, disposition, 
and management or varying investments which would have 
been applicable thereto or to the legacy, share or interest 
in respect of which the appropriation is made, if no such 
appropriation had been made. 


(7) If after any real estate has been appropriated in 
purported exercise of the powers conferred by this section, 
the person to whom it was conveyed disposes of it or any 
interest therein, then, in favour of a purchaser, the 
appropriation shall be deemed to have been made in accordance 
with the requirements of this section and after all requisite 
consents, if any, had been given. ° 

(8) In this section, a settled legacy, share or interest 
includes any legacy, share or interest, to which a person 
is not absolutely entitled in possession at the date of the 
appropriation, also an annuity, and ‘ purchaser’? means a 
purchaser for money or money’s worth. 


(9) This section applies whether the deceased died intestate 
or not, and whether before or after the commencement of 
this Act, and extends to property over which a testator 
exercises a general power of appointment, including the 
statutory power to dispose of entailed interests, and authorises 
the setting apart of a fund to answer an annuity by means of 
the income of that fund or otherwise. 


Power to Appoint Trustees of Infants’ Property. 
42.—(1) Where an infant is absolutely entitled under the 
will or on the intestacy of a person dying before or after the 
commencement of this Act (in this sub-section called ‘the 
deceased’) to a devise or legacy, or to the residue of the 
estate of the deceased, or any share therein, and such devise, 


legacy, residue or share is not under the will, if any, of the 
deceased, devised or bequeathed to trustees for the infant, 
the personal representatives of the deceased may appoint a 
trust corporation or two or more individuals not exceeding 
four (whether or not including the personal representatives or 
one or more of the personal representatives), to be the trustee 
or trustees of such devise, legacy, residue or share for the 
infant, and to be trustees of any land devised or any land 
being or forming part of such residue or share for the purposes 
of the Settled Land Act, 1925, and of the statutory provisions 
relating to the management of land during a minority, and 
may execute or do any assurance or thing requisite for vesting 
such devise, legacy, residue or share in the trustee or trustees 
so appointed. 

On such appointment the personal representatives, as such, 
shall be discharged from all further liability in respect of such 
devise, legacy, residue or share, and the same may be retained 
in its existing condition or state of investment, or may be 
converted into money, and such money may be invested in 
any authorised investment. 


(2) Where a personal respresentative has before the 
commencement of this Act retained or sold any such devise, 
legacy, residue or share, and invested the same or the proceeds 
thereof in any investments in which he was authorised to 
invest money subject to the trust, then, subject to any order 
of the Court made before. such commencement, he shall not 
be deemed to have incurred any liability on that account, 
or by reason of not having paid or transferred the money or 
property into Court. 


Obligations of Personal Representative as to Giving Possession 
of Land and Powers of the Court. 

43.—(1) A personal representative, before giving an assent 
or making a conveyance in favour of any person entitled, 
may permit that persou to take possession of the land, and 
such possession shall not prejudicially affect the right of the 
personal representatve to take or resume possession nor his 
power to convey the land as if he were in possession thereof, 
but subject to the interest of any lessee, tenant or occupier 
in possession or in actual occupation of the land. 

(2) Any person who as against the personal representative 
claims possession of real estate, or the appointment of a 
receiver thereof, or a conveyance thereof, or an assent to the 
vesting thereof, or to be registered as proprietor thereof under 
the Land Registration Act, 1925, may apply to the Court for 
directions with reference thereto, and the Court may make 
such vesting or other order as may be deemed proper, and 
the provisions of the Trustee Act, 1925, relating to vesting 
orders and to the appointment of a person to convey, shall 
apply. 

(3) This section applies whether the testator or intestate 
died before or after the commencement of this Act. 


Power to Postpone Distribution. 
44.—Subject to the foregoing provisions of this Act, a 
personal representative is not bound to distribute the estate of 
the deceased before the expiration of one year from the death. 


PART IV. 
Disrrisution or Restpvary Estate. 
Abolition of Descent to Heir, Curtesy, Dower and Escheat. 
45.—(1) With regard to the real estate and personal 
inheritance of every person dying after the commencement of 
this Act, there shall be abolished— 
(a) All existing modes rules and canons of descent, and of 


devolution by special occupancy or otherwise, of real 
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estate, or of a personal inheritance, whether 
operating by the general law or by the custom of 
gavelkind or borough English or by any other 
custom of any county, locality, or manor or 
otherwise howsoever ; and 

(b) Tenancy by the curtesy and every other estate and 
interest of a husband in real estate as to which his 
wife dies intestate, whether arising under the general 
law or by custom or otherwise; and 

(c) Dower and freebench and every other estate and 
interest of a wife in real estate as to which her 
husband dies intestate, whether arising under the 
general law or by custom or otherwise: Provided 
that where a right (if any) to freebench or other like 
right has attached before the commencement of this 
Act which cannot be barred by a testamentary or 
other disposition made by the husband, such right 
shall, unless released, remain in force as an 

; equitable interest ; and 

(d) Escheat to the Crown or the Duchy of Lancaster 
or the Duke of Cornwall or to a mesne lord for want 
of heirs. 


(2) Nothing in this section affects the descent or devolution 
of an entailed interest. 


Succession to Real and Personal Estate on Intestacy. 
46.—(1) The residuary estate of an intestate shall be 
distributed in the manner or be held on the trusts mentioned 
in this section, namely :-— 

(i) If the intestate leaves a husband or wife (with or 
without issue) the surviving husband or wife shall 
take the personal chattels absolutely, and in 
addition the residuary estate of the intestate (other 
than the personal chattels) shall stand charged with 
the payment of a net sum of £1,000, free of death 
duties and costs, to the surviving husband or wife 
with interest thereon from the date of the death at 
the rate of £5 per cent. per annum until paid or 
appropriated, and, subject to providing for that 
sum and the interest thereon, the residuary 
estate (other than the personal chattels) shall 
be held— 

(a) If the intestate leaves no issue, upon trust 
for the surviving husband or wife during his 
or her life ; 

(b) If tne intestate leaves issue, upon trust, as 
to one half, for the surviving husband or wife 
during his or her life, and, subject to such life 
interest, on the statutory trusts for the issue of 
the intestate; and, as to the other half, on the 
statutory trusts for the issue of the intestate, but 
if those trusts fail or determine in the lifetime of 
a surviving husband or wife of the intestate, then 
upon trust for the surviving husband or wife 
during the residue of his or her life: 


(ii) If the intestate leaves issue but no husband or wife, 
the residuary estate of the intestate shall be held on 
the statutory trusts for the issue of the intestate ; 

(iii) If the intestate leaves no issue but both parents, 
then, subject to the interests of a surviving husband 
or wife, the residuary estate of the intestate shall 
be held in ‘trust for the father and mother in 
equal shares absolutely ; 

(iv) If the intestate leaves no issue but one parent, then, 
subject to the interests of a surviving husband or 
wife, the residuary estate of the intestate shall be 


held in trust for the surviving father or mother 
absolutely ; 

(v) If the intestate leaves no issue or parent, then, 
subject to the interests of a surviving husband or 
wife, the residuary estate of the intestate shall be 

. held in trust for the following persons living at the 
death of the intestate, and in the following order 
and manner, namely :— 

First, on the statutory trusts for the brothersand 
sisters of the whole blood of the intestate; but 
if no person takes an absolutely vested interest 
under such trusts; then 

Secondly, on the statutory trusts for the 
brothers and sisters of the half blood of the 
intestate; but if no person takes an absolutely 
vested interest under such trusts; then 

Thirdly, for the grandparents of the intestate 
and, if more than one survive the intestate, in 
equal shares; but if there is no member of this 
class; then 

Fourthly, on the statutory trusts for the uncles 
and aunts of the intestate (being brothers or 
sisters of the whoie blood of a parent of the 
intestate); but if no person takes an absolutely 
vested interest under such trusts; then 

Fifthly, on the statutory trusts for the uncles 
and aunts of the intestate (being brothers or . 
sisters of the half blood of a parent of the 
intestate); but if no person takes an absolutely 
vested interest ander such trusts; then 

Sixthly, for the surviving husband or wife of 
the intestate absolutely ; 

(vi) In default of any person taking an absolute interest 
under the foregoing provisions, the residuaiy estate 
of the intestate shall belong to the Crown or to the 
Duchy of Lancaster or to the Duke of Cornwall for 
the time being, as the case may be, as bona vacantia, 
and in lieu of any right to escheat. 

The Crown or the said Duchy or the said Duke 
may (without prejudice to the powers reserved by 
sect. 9 of the Civil List Act, 1910, or any other 
powers), out of the whole or any part of the 
property devolving on them respectively, provide, in 
accordance with the existing practice, fordependants, 
whether kindred or not, of the intestate, and other 
persons for whom the intestate might reascnably 
have been expected to make provision. 


(2) A husband and wife chall for all purposes of distribution 
or division under the foregoing provisions of this section be 
treated as two persons. 


Statutory Trusts in favour of Issue and other Classes of 
Relatives of Intestate. 

47.—(1) Where under this Part of this Act the residuary 
estate of an intestate, or any part thereof, is directed to be 
held on the statutory trusts for the issue of the intestate, the © 
same shall be held upon the following trusts, namely :—- 

(i) In trust, in equal shares if more than one, for all or 
any the children or child of the intestate, living at 
the death of the intestate, who attain the age of 21 
years or marry under that age, and for all or any 
of the issue living at the death of the intestate who 
attain the age of 21 years or marry under that aye 
of any child of the intestate who predeceases the 
intestate, such issue to take through all degrees, 
according to their stocks, in equal shares if more 
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than one, the share which their parent would have 
taken if living at the death of the intestate, and so 
that no issue shall take whose parent is living at the 
death of the intestate and so capable of taking ; 

(ii) The statutory power of advancement, and the statutory 
provisions which relate to maintenance and 
accumulation of surplus income, shall apply, but 
when an infant marries such infant shall be entitled 
to give valid receipts for the income of the infant’s 
share or interest ; 

(iii) Where the property held on the statutory trusts for 
issue is divisible into sbares, then any money or 
property which, by way of advancement or on the 
marriage of a child of the intestate, has been paid 
to such child by the intestate or settled by the 
intestate for the benefit of such child (including 
any life or less interest and including property 
covenanted to be paid or settled) shall, subject to 
any contrary intention expressed or appearing from 
the circumstances of the case, be taken as being so 
paid or settled in or towards satisfaction of the share 
of such child or the share which such child would 
have taken if living at the death of the intestate, 
and shall be brought into account, at a valuation 
(the value to be reckoned as at the death of the 
intestate), in accordance with the requirements of 
the personal representatives ; 


(iv) The personal representatives may permit any infant |. 


contingently interested to have the use and enjoy- 
ment of any personal chattels in such manner and 
subject to such conditions (if any) as the personal 
representatives may consider reasonable, and without 
being liable to account for any consequentia! loss. 

(2) If the trusts in favour of the issue of the intestate fail 
by reason of no child or other issue attaining an alsolutely 
vested interest— ; 

(a) the residuary estate of the intestate and the income 
thereof and all statutory accumulations, if any, of 
the income thereof, or so much thereof as may not 
have been paid or applied under any power affecting 
the same, shall go, devolve and be held under the 
provisions of this Part of this Act as if the intestate 
had died without leaving issue living at the death 
of the intestate ; 

(b) references in this Part of this Act to the intestate 
‘* leaving no issue”’ shall be construed as ‘ leaving 
no issue who attain an absolutely vested interest” ; 

(c) references in this Part of this Act to the intestate 
‘leaving issue” or ‘‘ leaving a child or other 
‘*issue”’ shall be construed as ‘* leaving issue who 
attain an absolutely vested interest.’’ 

(3) Where under this Part of this Act the residuary estate 
of an intestate or any part thereof is directed to be held on 
the statutory trusts for any class of relatives of the intestate, 
other than issue of the intestate, the same shall be held on 
trusts corresponding to the statutory trusts for the issue of the 
intestate (other than the provision for bringing any money 
or property into account) as if such trusts (other than as 
aforesaid) were repeated with the substitution of references to 
the members or member of that class for references to the 
children or child of the intestate. 


Powers of Personal Representative in Respect of Interests of 
Surviving Spouse. 

48.—(1) Where a surviving husband or wife is entitled to a 

life interest in the residuary estate or any part thereof the 

personal representative may, either with the consent of any 


such tenant for life (not being also the sole personal 
representative) or, where the tenant for life is the sole 
personal representative, with the leave of the Court, purchase 
or redeem such life interest (while it is in possession) by 
paying the capital value thereof (reckoned according to tables 
selected by the personal representative) to the tenant for life 
or the persons deriving title under him or her and the costs 
of the transaction, and thereupon the residuary estate of the 
intestate may be dealt with or distributed free from such life 
interest. 


(2) The personal representatives may raise— 


(a) The net sum of £1,000 or any part thereof and the 
interest thereon payable to the surviving husband 
or wife of the intestate on the security of the whole 
or any part of the residuary estate of the intestate 
(other than the personal chattels), so far as that 
estate may be sufficient for the purpose or the said 
sum and interest may not have been satisfied by an 
appropriation under the statulory power available 
in that behalf; and 


(b) In like manner the capital sum, if any, required for 
the purchase or redemption of the life interest of 
the surviving husband or wife of the intestate, or 
any part thereof not satisfied by the application for 
that purpose of any part of the residuary estate of 
the intestate; and in either case the amount, if 
any, properly required for the payment of the ccsts 
of the transaction. 


Application to Cases of Partial Intestacy. 
49.—Where any person dies leaving a will effectively 
disposing of part of his property, this Part of this Act shall 
have effect as respects the part of his property not so disposed 
of subject to the provisions contained in the will and subject 
to the following modifications :— 

(a) The requirements as to bringing propeity into account 
shall apply to any beneficial interests acquired by 
any issue of the deceased under the will of the 
deceased, but not to beneficial interests so required 
by any other persons: 


(b) The personal representative shall, subject to his rights 
and powers for the purposes of administration, be a 
trustee for the purposes entitled under this Part of 
this Act in respect of the part of the estate not 
expressly disposed of unless it appears by the will 
that the personal representative is intended to take 
such part beneficially. 


Construction of Documents. 

50.—(1) References to any statutes of distribution in an 
instrument inter vivos made or in a will coming into operation 
after the commencement of this Act, shall be construed as 
references to this Part of this Act; and references in such an 
inst: ument or will to statutory next of kin shall be construed, 
unless the context otherwise requires, ss referring to the 
persons who would take beneficially on an intestacy under the 
foregoing provisions of this Part of this Act. 


(2) Trusts declared in an instrument inter vivos made, or 
in a will coming into operation, before the commencement of 
this Act by reference to the statutes of distribution, shall, 
unless the contrary thereby appears, be construed as referiing 
to the enactments (other than the Intestates’ Estates Act, 
1890) relating to the distribution of effects of intestates 
which were in force immediately before the commencement 
of this Act. 
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Savings. 

51.—(1) Nothing in this Part of this Act affects the right 
of any person to take beneficially, by purchase, as heir either 
general or special. 

(2) The foregoing provisions of this Part of this Act do not 
apply to any beneficial interest in real estate (not including 
chattels real) to which a lunatic or defective living and of full 
age at the commencement of this Act, and unable, by reason 
of his incapacity, to make a will, who thereafter dies 
intestate in respect of such interest without having recovered 
his testamentary capacity, was entitled at his death, and any 
such beneficial interest (not being an interest ceasing on his 
death) shall, without prejudice to any will of the deceased, 
devolve in accordance with the general law in force before the 
commencement of this Act applicable to freehold land, and 
that law shall, notwithstanding any repeal, apply to the case, 

For the purposes of this sub-section, a lunatic or defective 
who dies intestate as respects any beneficial interest in real 
estate shall not be deemed to have recovered his testamentary 
capacity unless his committee or receiver has been discharged. 

(3) Where an infant dies after the commencement of this 
Act without having been married, and independently of this 
sub-section he would, at his death, have been equitably 
entitled under a settlement (including a will) to a vested 
estate in fee simple or absolute interest in freehold land, or in 
any property settled to devolve therewith or as freehold land, 
such infant shall be deemed to have had an entailed interest, 
and the settlement shall be construed accordingly. 


(4) This Purt of this Act does not effect the devolution of 
an entailed interest as an equitable interest. 


Interpretation of Part IV. 

52.—In this Part of this Act ‘‘ real and personal estate ” 
means every beneficial interest (including rights of entry and 
reverter) of the intestate in real and personal estate which 
(otherwise than in right of a power of appointment or of the 
testamentary power conferred by statute to dispose of entailed 
interests) he could, if of full age and capacity, have disposed 
of by his will. 


PART V. 
SuPPLEMENTAL. 
General Savings. ; 

53.—(1) Nothing in this Act shall derogate from the powers 
of the High Court which exist independently of this Act or 
alter the distribution of business between the several divisions 
of the High Court, or operate to transfer any jurisdiction from 
the High Court to any other Court. 

(2) Nothing in this Act shall affect any unrepealed enact- 
ment in a public general Act dispensing with probate or 
administration as respects personal estate not including 
chattels real. 

(3) Nothing in this Act shall — 

(a) Alter any death duty payable in respect of real estate 
or impose any new duty thereon ; 

(b) Render any real estate liable to legacy duty or exempt 
it from succession duty ; 


(c) Alter the incidence of any death duties. 


Application of Act. 
54.—Save as otherwise expressly provided, this Act does 
not apply in any case where the death occurred before the 
commencement of this Act. 


Definitions. 
55.—In this Act, unless the context otherwise requires, the 
following expressions have the meanings hereby assigned to 
them respectively, that is to say :— 

(1) (i) “Administration”? means, with reference to the real 
and personal estate of a deceased person, letters of 
administration, whether general or limited, or with 
the will annexed or otherwise ; 

(ii) “Administrator ”’ means a person to whom administra- 
tion is granted ; 

(iii) “Conveyance’’ includes a mortgage, charge by way of 
legal mortgage, lease, assent, vesting, declaration, 
vesting instrument, disclaimer, release and every 
other assurance of property or of an interest therein 
by any instrument, except a will, and ‘‘convey’’ 
has a corresponding meaning, and ‘‘ disposition ’’ 
includes a ‘‘ conveyance ” also a devise bequest and 
an appointment of property contained in a will, 
and “dispose of’’ has a corresponding meaning ; 


(iv) “The Court”? means the High Court, and also the 
County Court, where that Court has jurisdiction, and 
as respects the administration of estates ‘‘ Court” 
also includes the Court of Chancery of the County 
Palatine of Lancaster or the Court of Chancery of 
the County Palatine of Durham where those Courts 
respectively have jurisdiction ; 

(v) “Income ” includes rents and profits ; 


(vi) “Intestate”’ includes a person who leaves a will but 
dies intestate as to some beneficial interest in his 
real or personal estate ; 

(vii) “Legal estates’’ means the estates charges and 
interests in or over land (subsisting or created at 
law) which are by statute authorised to subsist or 
to be created at law; and “equitable interests” 
mean all other interests and charges in or over land 
or in the proceeds of sale thereof ; 


(viii) “Lunatic” includes a lunatic whether so found or 
not, and in relation to a lunatic not so found; 
‘committee’ includes a person on whom the 
powers of a committee are conferred under sect. 1 
of the Lunacy Act, 1908; and ‘defective’’ 
includes every person affected by the provisions of 
sect. 116 of the Lunacy Act, 1890, as extended by 
sect. 64 of the Mental Deficiency Act, 1913, and for 
whose benefit a receiver has been appointed ; 


(ix) “Pecuniary legacy’’ includes an annuity, a general 
legacy, a demonstrative legacy so far as it is not 
discharged out of the designated property, and any 
other general direction by a testator for the payment 
of money, including all death duties free from 
which any devise, bequest, or payment is made to 
take effect; 

(x) “Personal chattels’? mean carriages, horses, stable 
furniture and effects (not used for business purposes), 
motor cars and accessories (not used for business 
purposes), garden effects, domestic animals, plate, 
plated articles, linen, china, glass, books, pictures, 
prints, furniture, jewellery, articles of household 
or personal use or ornament, musical and scientific 
instruments and apparatus, wines, liquors and 
consumable stores, but do not include any chattels 
used at the death of the intestate for business 
purposes nor money or securities for money ; 


(xi) “ Personal representative ’’ means the executor, original 
or by representation, or administrator for the time — 
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being of a deceased person, and as regards any 
liability for the payment of death duties includes 
any person who takes possession of or intermeddles 
with the property of a deceased person without the 
authority of the personal representatives or the 
Court, and ‘‘ executor” includes a person deemed 
to be appointed executor as respects settled land ; 

(xii) “Possession ’’ includes the receipt of rents and profits 
or the right to receive the same, if any ; 

(xiii) “Prescribed ’’ means prescribed by rules of Court or 
by probate rules made pursuant to this Act ; 

(xiv) “‘ Probate” means the probate of a will ; 

(xv) “Probate judge” means the President of the Probate, 
Divorce and Admiralty Division of the High Court ; 

(xvi) “Probate rules’? mean rules and orders made by 
the Probate Judge for regulating the procedure 
and practice of the High Court in regard to non- 
contentious or common form probate business ; 

(xvii) “Property” includes a thing in action and any 
interest in real or personal property ; 

(xviii) “Purchaser”’ means a lessee, mortgagee or other 
person who in good faith acquires an interest in 
property for valuable consideration, also an intending 
purchaser and “valuable consideration” includes 
marriage, but does not include a nominal considera- 
tion in money ; 

(xix) “Real estate’? save as provided in Part IV of this 
Act means real estate, including chattels real, which 
by virtue of Part I of this Act devolves on the 
personal representative of a deceased person ; 

(xx) “Representation” means the probate of a will and 
administration, and the expression ‘taking out 
representation’ refers to the obtaining ef the 
probate of a will or of the grant of administration ; 

(xxi) “Rent” includes a rent service or a rentcharge, or 
other rent, toll, duty, or annual or periodical 
payment in money or moneys worth, issuing out 

- of or charged upon land, but does not include 
mortgage interest; and ‘‘ rentcharge’’ includes a 
fee farm rent; 

(xxii) “Rules of Court” include, in relation to non- 
contentious or common form probate business, 
probate rules ; 

(xxiii) “Securities ’’ include stocks, funds or shares. 


(xxiv) “Tenant for life,” ‘‘ statutory owner,” ‘‘land,” 
“settled land,” “settlement,” ‘‘ trustees of the 
settlement,” ‘‘term of years absolute,” ‘death 
duties,” and ‘legal mortgage,” have the same 
meanings as in the Settled Land Act, 1925, and 
‘entailed interest’? and ‘‘ charge by way of legal 
mortgage’ have the same meanings as in the Law 
of Property Act, 1925 ; 

(xxv) “Treasury solicitor” means the solicitor for the affairs 
of His Majesty’s Treasury, and includes the solicitor 
for the affairs of the Duchy of Lancaster ; 

(xxvi) “Trust corporation" means the Public Trustee or a 
corporation either appointed by the Court in any 
particular case to be a trustee or entitled by rules 
made under sub-sect. (3) of sect. 4 of the Public 
Trustee Act, 1906, to act as custodian trustee ; 

(xxvii) “Trust for sale,” in relation to land, means an 
immediate binding trust for sale, whether or not 
exercisable at the request or with the consent of 

any person, and with or without a power at 
discretion to postpone the sale; and ‘‘ power to 


postpone a sale” means power to postpone in the 
exercise of a discretion ; 


(xxviii) “Will” includes codicil. 


(2) References to a child or issue living at the death of 
any person include a child or issue en ventre sa mere at the 
death. 

(3) References to the estate of a deceased person include 
property over which the deceased exercises a general power 
of appointment (including the statutory power to dispose of 
entailed interests) by his will. 


Repeal. 
56.—The Acts mentioned in the Second Schedule to this 
Act are hereby repealed to the extent specified in the third 
column of that Schedule, but as respects the Acts mentioned 
in Part I of that Schedule only so far as they apply to deaths 
occurring after the commencement of this Act. 


Application to Crown. 

57.—(1) The provisions of this Act bind the Crown and 
the Duchy of Lancaster, and the Duke of Cornwall for the 
time being, as respects the estates of persons dying after the 
commencement of this Act, but not so as to affect the time 
within which proceedings for the recovery of real or personal 
estate vesting in or devolving on His Majesty in right of 
His Crown, or His Duchy of Lancaster, or on the Duke of 
Cornwall, may be instituted. 

(2) Nothing in this Act in any manner affects or alters the 
descent or devolution of any property for the time being 
vested in His Majesty either in right of the Crown or of the 
Duchy of Lancaster or of any property for the time being 
belonging to the Duchy of Cornwall. 


Short Title, Commencement and Extent. 
58.—(1) This Act may be cited as the Administration of 
Estates Act, 1925. 


(2) This Act shall come into operation on January Ist, 1926. 
(3) This Act extends to England and Wales only. 


First Schedule. 
PART I. 


Rutes as to Payment or Desrs wHere THE Estare 1s 
INSOLVENT. 

1. The funeral, testamentary, and administration expenses 
have priority. 

2. Subject as aforesaid, the same rules shall prevail and 
be observed as to the respective rights of secured and 
unsecured creditors and as to debts and liabilities provable 
and as to the valuation of annuities and future and contingent 
liabilities respectively, and as to the priorities of debts and 
liabilities as may be in force for the time being under the law 
of bankruptcy with respect to the assets of persons adjudged 
bankrupt. 

PART II. 


OrpeR oF APPLICATION OF ASSETS WHERE THE EstfaTE 18 
Sonvent. 

1.—Property of the deceased undisposed of by will, subject 
to the retention thereout of a fnnd sufficient to meet 
pecuniary legacies. : 

2.—Property of the deceased not specifically devised or 
bequeathed but included (either by a specific or general 
description) in a residuary gift, subject to the retention out 
of such property of a fund sufficient to meet any pecuniary 
legacies, so far as not provided for as aforesaid. 
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3.—Property of the deceased specifically appropriated or 
devised or bequeathed (either by a specific or general 
description) for the payment of debts. 
4.—Property of the deceased charged with, or devised or 
bequeathed (either by a specific or general description) subject 
to a charge for the payment of debts. 
5.—The fund, if any, retained to meet pecuniary legacies. 
6.—Property specifically devised or bequeathed, rateably 
according to value. 
7.—Property appointed by will under a general power, 
including the statutory power to dispose of entailed interests, 
rateably according to value. 
8.—The following provisions shall also apply— 
(a) The order of application may be varied by the will of 
the deceased ; 
(b) This part of this Schedule does not affect the liability 
of land to answer the death duty imposed thereon 
in exoneration of other assets. 


COMPLIMENTARY DINNER TO 
MR. EDWARD DARNELL, F.S.A.A. 


Mr. Edward Darnell, O.B.E., F.S.A.A., who recently 
retired from the position of City Treasurer of Newcastle, was 
the guest of his brother financial officers of the Northern 
authorities at a complimentary dinner held at Newcastle on 
January 6th. 

Mr. W. H. Lloyd, F.S.A.A., County Accountant, North- 
umberland, occupied the chair, and was supported by Mr. F. 
Ogden Whiteley, 0.B.E., F.S.A.A., City Treasurer, Bradford; 
Mr. R. D. Lambert, F.S.A.A, Borough Treasurer, West 
Hartlepool; Mr. H. J. Thompson, F.S.A.A. (who succeeded 
Mr. Darnell as City Treasurer of Newcastle); Mr. J. Patrick, 
Borough Treasurer, Sunderland; Mr. W. Pyle, Borough 
Accountant, Wallsend; Mr. W. J. Charlton, Borough 
Accountant, Jarrow; Mr. R. Hay, A.S.A.A., Deputy County 
Accountant, Northumberland; and Mr. C. W. Grainge, 
Borough Treasurer, Blyth. 

Reference was made to the valuable service Mr. Darnell 
had rendered to his profession and to the Institute of 
‘Municipal Treasurers and Accountants. During the pro- 
ceedings a presentation was made to him. 

Mr. Darnell, in acknowledging the gifts, referred to the 
tremendous developments which had taken place in the scope 
of municipal finance during recent years, and to the particu- 
larly onerous task which now confronted financial officers 
throughout the country. 


Professional Appointments. 


Mr. W. H. Legh-Smith, F.S.A.A., City Treasurer of 
Bristol, has been appointed City Treasurer of Liverpool. 
His appointment was confirmed by the City Council at their 
meeting on January 6th. 


Mr. J. Webster, F.S.A.A., Borough Treasurer and 
Accountant of Ossett, has been appointed Accountant to 
the Teddington Urban District Council. 


Mr. E. Bedford, A.S.A.A., Assistant City Treasurer, 
Carlisle, has been appointed Chief Financial Officer of 


MANCHESTER AND DISTRICT SOCIETY 
OF INCORPORATED ACCOUNTANTS. 


40th Anniversary Meeting. 
Celebrating its fortieth anniversary, the Manchester and 


-| District Society of Incorporated Accountants held a social 


meeting in the Midland Hotel, Manchester, on Tuesday 
evening, January 26th. The outstanding feature of a very 
enjoyable evening was the presentation made to Mr. Arthur E. 
Piggott, in recognition of his forty years of service to the 
Society. 

Mr. G. A. Marriott, President of the Manchester Society, 
paid a warm tribute to Mr. Piggott’s work. He had been 
looking at the original minute book, he said, and he recom- 
mended all members, especially the younger ones, to examine 
it. It wasa fine example of how a minute book should be 
kept, and it made a complete historic record of the Society. 
He spoke of the third anniversary of the Parent Society, when 
Mr. Piggott first brought forward his proposal to include 
ladies among the members. Mr. Piggott was persuaded to 
withdraw the motion, but it appeared on the agenda year 
after year, and ultimately he won his point. And now, the 
President continued, a lady member had gained the highest 
honour the Society could bestow—that of first place in the 
Society’s examinations. He congratulated the founders of 
the Manchester Society for hitting upon the right and most 
admirable name for the Society. 


PRESENTATION TO Mr. A. E. Piacorr. 
Mr. Fred Walmsley, as the senior Past President of the 
Society of Incorporated Accountants and Auditors, made the 
presentation to Mr. Piggott. He felt that after a period of 
forty years he could not help being retrospective, and he 
expressed a feeling of deep gratitude that Mr. Piggott and 
himself had been spared to render such service as they had, 
and to be present on such an occasion as that evening. 
He spoke of the tempestuous period of 1885, just prior to 
the incorporation of the Society. He described how he and 
Mr. Piggott had conferred together and decided, with nine 
others, to appeal to the loyalty of all the members they knew. 
As one who had been closely connected with his work, he 
spoke in high praise of Mr. Piggott, and on behalf of the 
donors and members wished him and his wife long years 
of continued prosperity. He presented Mr. Piggott with a 
cheque and a magnificeat candelabra. ‘‘ May it,” he said, 
‘‘be a light unto your feet, and a lamp unto your path for 
many years.” Mrs. Piggott received a beautiful platinum 
and diamond brooch. 
Mr. Piggott, replying on behalf of his wife and himself, 
thanked the Society for their gifts, and said that his 40 
years’ work had made his connection with them a delight. 
He was conscious that his work had not been in vain. He 
gave a brief account of the birth and growth of the Manchester 
Society, and described how in January, 1886, 28 members of 
the Parent Society met together in Manchester with the 
object of forming a local organisation to protect and advance 
the interests of the profession. They agreed to become first 
members of the Society. Of the eight conveners of the 
meeting only Mr. Walmsley and himself survived. In 
February Mr. Jacob Earnshaw was elected first President, 
and he, himself, accepted the position of Secretary. During 
the following summer a critical stage in the affairs of 
the Parent Society arose, and Mr. Piggott spoke warmly 
of the services of Sir James Martin and of the late Mr. KR. E. 
Emson in that connection. About the time of the annual 
meeting in June, 1887, Mr. Piggott said that he became a 
member of the Council of the Parent Society, an office he had 
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held continuously since. Mr. Waimsley was then already a 
member of the Council. In the autumn of 1887, the Sheffield 
Society was formed, soon after followed by Liverpool, making 
three District Societies. Now there were thirteen, and three 
student societies. He spoke of his early pleadings for equal 
opportunities and status for women, and he was thankful that 
he had been permitted a few years ago to know that women 
who fulfilled the conditions required in the case of men were 
freely admitted to membership, and he felt that his actions 
had been justified. He named some of the distinguished men 
who had delivered lectures at their meetings, including 
Dr. R. M. Pankhurst, Mr. Edward A. Parry (now Judge Parry), 
Mr. Joseph M. Yates (Recorder), Sir Drummond Fraser, 
and Mr. Gordon Hewart (now the Lord Chief Justice of 
England). Mr. Piggott concluded by thanking the Society 
for the several occasions on which they had expressed their 
appreciation of his services and said that it was in a spirit, not 
of taking, but of giving, and a desire to serve his day and 
generation, that he had endeavoured those forty years to serve 
them as a faithfnl servant. 

Later Mr. Marriott presented medals to nine past-Presidents, 
and read a letter of congratulation from Sir James Martin 
and a telegram from the Secretary of the parent Society (Mr. 
Garrett). A musical programme concluded a highly success- 
ful evening. : 


INSTITUTE OF BOOK-KEEPERS. 


PUBLISHED BALANCE-SHEETS. 

A paper on “Published Balance Sheets and Window Dressing” 
was read by Professor Dicksee, M.Com., F.C.A., before the 
Institute of Book-keepers, at the Carpenters’ Hall, London, 
on January 26th. The chair was taken by Mr. Henry Clark, 
F.C.1.8., President of the Chartered Institute of Secretaries. 

The Lecturer said that balance-sheets of public companies 
were issued primarily for the information of the shareholders, 
and the average shareholder knew little about book-keeping or 
balance-sheets. The result was that balance-sheets were 
sometimes criticised from an entirely mistaken standpoint. 

A balance-sheet was not a mere statement of affairs. It 
did not profess to be a valuation of all the possessions of the 
company. Constant revaluations of assets would only confuse 
any ideas that the shareholder might be able to form of the 
success with which the company was being carried on. A 
balance-sheet was merely a summary of the balances that 
remained in the ledger after the books had been closed by 
preparing a proper revenue account consisting of a trading 
account and a profit and loss account. In that connection he 
thought that frequently insufficient information was given to 
shareholders, and that the danger of giving information to 
competitors was sometimes overstressed. 

A very large number of balance-sheets were open to criticism 
upon the ground that they were too much summarised to 
provide a reasonable disclosure of the position. In particular, 
a balance-sheet must be unsatisfactory if it failed to distinguish 
quite clearly between fixed and floating items on both sides of 
the account. 

A balance-sheet represented a position at a given moment 
of time, which moment might represent a position of affairs 
more favourable or less favourable than the normal. In the 
majority of cases, probably the date selected for the issue of a 
balance-sheet was upon the whole a favourable one, because, 
as a rule, balance-sheets were prepared during a dead season 
when stock-in-trade and outstandings generally were 
abnormally low, but when preparation was deliberately made 
to produce a balance-sheet showing an unusually favourable 
position of affairs with a minimum amount of outstanding 
commitments, the process was commonly described as 
‘* window dressing.” 

Within limits, window dressing might be regarded as a 
mere cleaning-up process, and therefore as legitimate, or even 
commendable, but, of course, it could be easily overdone, and 
when it exceeded legitimate limits it could only be regarded as 
fraudulent. 


‘** Goodwill ”’ was very obviously a fixed asset, and therefore 
one that should not be revalued periodically for balance-sheet 
purposes. The actual value of the goodwill of every business, 
however, necessarily fluctuated within somewhat wide limits 
from time to time. Accordingly, the balance-sheet value of a 
goodwill could never be expected even to approximate to its 
actual value at that particular date. 

In the great majority of cases the goodwill of a business 
did not depreciate in the strict sense of the term; it did not 
necessarily and inevitably diminish regularly in value as time 
went on, owing to some inherent and inevitable cause. 
Accordingly, the usual practice of writing down the goodwill 
of a successful company, however commendable it might be 
upon prudential grounds, was, in fact, a way of building up a 
secret reserve. 

As to the connection between the figures on the published 
balance-sheets and the market price of the shares of acompany, 
if a balance-sheet were to be accepted as correct and complete 
in all respects, it would necessarily and inevitably follow that 
the aggregate value of all that company’s shares would be 
equal to the aggregate amount of the paid-up capital, plus the 
aggregate amount of undivided profits, including those that 
had been reserved, subject to any estimate that might be 
formed of profits accruing since the date up to which the 
balance-sheet had been made. 

Accordingly, when there was any marked difference between 
the market price of a company’s shares and the value of its 
shares as thus arrived at, the inevitable conclusion was either 
that the market price was dominated by buying or selling 
orders in such a way as to make it no longer representative of 
intrinsic values, or else that in the general opinion of those 
whose buying and selling orders went to make the market 
price of the moment the balance-sheet was in some respect 
incomplete or untrustworthy. 

That brought him to his concluding point—the question of 
the responsibility of the auditor in the matter. Contrary to 
the popular belief, an auditor did not issue a certificate in 
connection with the balance-sheet. Only matters of fact 
could be certified, and a balance-sheet was in its very nature 
far more a question of opinion than a question of fact; but 
in his report to the shareholders on a published balance-sheet 
an auditor was required to state that the balance-sheet was 
properly drawn up so as to exhibit a full and correct view of 
the company’s affairs as shown by its books, or, alternatively, 
to state in what respects he thought it fell short of that ideal. 
In certain circumstances the responsibility of the auditor was 
greater than that of the directors of the company. 


DEPRECIATION RATES FOR INCOME TAX 


The following communication has been received by the 
Society of Incorporated Accountants from the Inland Revenue 
Department, Somerset House, under date January 23rd :— 

I am directed by the Board of Inland Revenue to refer 
to their letter of August 13th last, and their previous 
correspondence relative to the rates of depreciation normally 
allowed for income tax purposes and to acquaint you that they 
have agreed :-— 

(1) The rate previously allowed in respect of plant and 
machinery employed in the manufacture of pig iron and 
steel shall be extended for the years 1924-25 and onwards 
to the plant and machinery employed in the re-rolling 
of steel of the members of the Re-Rollers Association, and to 
the plant and machinery employed in the rolling, forging and 
hammering of steel of members of the Sheffield Rollers’ and 
Tilters’ Association ; 

(2) Subject to the approval of the District Commissioners, 
the allowance for wear and tear of taxi cabs used for public 
hire and worked by day and by night (commonly known as 
double shift taxi cabs) may be at the rate of 20 per cent. per 
annum on the written down value; and 

(3) Subject to the approval of the District Commissioners: 
the allowance of 20 per cent. per annum on the written down 
value of motor omnibuses may be continued for a further 
period of five years ending with the year 1929-30, and that 
at the end of that period the rate of allowance shall be 
re-considered. 
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PUBLIC AUDITORS 


Under the Friendly and Industrial and 
Provident Societies Acts. 


The Lords Commissioners of His Majesty's 
Treasury have been pleased to appoint the 
following Incorporated Acceuntants to act as Public 
Auditors for Great Britain for the year ending 
December 31st, 1926, under the provisions of 
the Friendly Societies Act, 1896 (59 & 60 Vict., 
cap. 25), and the Industrial and Provident Societies 
Acts, 1893 to 1913 (56 & 57 Vict., cap. 89, and 
8 & 4 Geo. V, cap. 31), viz:— 


Alban, F. J., 84, Queen Street, Cardiff. 

Alexander, J. H., City Chambers, East Parade, Leeds. 

Alexander, P., 43, Chancery Lane, London, W.C.2. - 

Allen, H. J., 37, Surrey Street, Sheffield. 

Andrews, E., 12, Abbey Square. Chester. 

Antoine, B. W., 2, The Mall, Ealing, London, W.5. 

Armson, G. A., Bank House, 95, High Street, Lewisham, 
London, 8.E.13. 

Armstrong, H. J., 2, Saville Place, Newcastle-on-Tyne. 

Armstrong, J., 22, Station Road, Workington. 

Armstrong, J. W., 2. Collingwood Street, Newcastle-on-Tyne. 

Arnold, C., 12, Wellington Road, Rhyl. . 

Ashworth, W., 74, Yorkshire Street, Burnley. 

Agpray, N., ‘“‘Olney,” Middlefield Lane, West Hagley, Worcs. 

Atkins, J. R., 76, Derby Street, Macclesfield. 

Atkinson, W. G.. Loddington House, 42, Albert Street, Rugby. 

Avison, O., 1, Cloth Hall Street, Huddersfield. 

Barrowcliff, C. P., 55 & 57, Albert Road, Middlesbrough. 

Bartlett, R. W., 24, Bridge Street, Newport, Mon. 

Bausor, H., 20, Ebers Grove, Mapperley Park, Nottingham. 

Bayliss, W. M., 16, Broad Street, Oxford. 

Beecroft, T., 8, East Parade, Leeds. 

Beer, W. W., 17, Bedford Circus, Exeter. 

Benbow, L., 2a, Sheep Street, Northampton. 

Bicker, E., Lloyds Bank Chambers, 45 & 47, Old Christchurch 

, Bournemouth. 

Binns, J., Exchange Buildings, Mirfield. 

Black, W. C., 147, High Street, Newport, Isle of Wight. 

Blandford, E. W. E., Capel House, 54, New Broad Street, 
London, E.C.2. 

Blythen, S., Victoria Chambers, Long Eaton. 

Bowen, G. B., 22, Wind Street, Swansea. 

Bradley, E. R., 584, Christchurch Road, Boscombe. 

Branson, R. M., Prudential Chambers, Grey Friars, Leicester. 

_Brazier, A. G., 15, Woodstock Road, Croydon. 

Brewer, A. H., 3, Wood Street, Queen Sqnare, Bath. 

Broadbent, J. W., 36, Clegg Street, Oldham. 

Brodie, J. P., Moor House, Moorland Road, Burslem. 

Brodie, R. M , 29, Seale Lane, Hull. 

Bromfield, J. H., 130, Powke Lane, Blackheath, Birmingham. 

Bromley, J. W., Winton Place, 19, Knowles Road, Batley. _ 

Brown, E. T., Gresham Chambers, Lichfield Street, 
Wolverhampton. 

Buckle, C. D., 25, Cheapside Chambers, Bradford. 

Buckley, A. N., Union Chambers, 45 & 47, Commercial Street, 
Halifax. 

Bull, E., Bank Chambers, Devizes. 

Burgess, G. W., 14, St. Mary Axe, Leadenhall Street, 
London, E.C.3. 

’ Barlinson, W. D., Union Bank Chambers, Batley. 

Burn, J. F., Trafalgar Buildings, 1, Charing Cross, 
London, W.C.2. 

Bush, B., 34, Grey Street, Newcastle-on-Tyne. 

Butler, J., 26, East Parade, Leeds. © 

Carr, E. R., Rowton Buildings, 11, Bowling Green Street, 
Leicester. : 

Carr, W., 27, Regent Street, eee. , 

Cattell, W. C., Bank Chambers, High Street, Kettering. 

Cessford, J. C., 15, Queen Street, Edinburgh. 

Chadwick, A., 16, Bolton Street, Bury, Lancs. 

Claridge, C. E., 53, Well Street, Bradford. 

Claridge, William, 53, Well Street, Bradford. 


Clark, W., County Bank Chambers, Bradshawgate, Leigh Lancs. 

Clarke, F. N., 4, Pavilion Buildings, Brighton. 

Clarke, S. W., 31, Castle Hill, Lancaster. 

Clarkson, J. P., 16, Devonshire Square, 
London, E.C.2. 

Clarkson, P. D. J., 19, Winck!ey Square, Preston. 

Clayton, W., Milton Chambers, Milton Street, Nottingham. 

Clinch, 8. H., 119, Moorgate, London, E.C.2. 

Clough, N., Old Bank Chambers, Cleckheaton. 

Clutterbuck, S. E., 31, Queen Street, Cardiff. 

Coates, F. W., 10, Albert Road, Middlesbrough. 

Cooper, D., Old Colony House, South King Street, Manchester. 

Cooper, W. H., 5, Philpot Lane, London, E.C.3. 

Costello, J. E., 90, Cannon Street, London, E.C.4. 

Crocker, W. H., 20-23, Pearl Buildings, Portsmouth. 

Crompton, W., 380-386 & 351-353, Produce Exchange, Hanging 
Ditch, Manchester. - 

Crowe, S. E., 1, Albion Street, Leeds. 

Crowther, E., 10, Regent Street, Barnsley. 

Cryer, M. P., Old Bank Chambers, Keighley. 

Cunliffe, A. R., Station Buildings, 24, Railway Street, Nelson. 

Daffera, T. M., Economic Chambers, Little Park Street, 
Coventry. 

Davey, H., Hyland Buildings, Wood Street, Wakefield. 

Davies, T., Wyndham House, Bridgend. 

Davis, H. V., 30, Chamberlain Street, Wells. 

Deacon, A. G., 13, St. Ann Street, Manchester. 

Drowley, G., ‘‘ Verwood,’’ Gloucester Road, 
Middlesex. 

Dudbridge, J. S., 8, Lansdown, Stroud, Glos. 

Dudbridge, 8S., 8, Lansdown, Stroud, Glos. 

Duncan, D. C. N., Barclays Bank Chambers, 55, High Street, 
Grantham. 

Dunlop, R. T., 45, Renfield Street, Glasgow. 

Dyer, C. E., 32, Milton Park, Highgate, London, N.6. 

Dyer, 8. A., 5, Fenwick Street, Liverpool. 

Eaves, W., 47, Mosley Street, Manchester. 

Ednie, A., 7, St. Paul’s Square, Bedford. 

Edwards, A. R., 22, High East Street, Dorchester. 

Edwards, H., 61, Wind Street, Swansea. . 

Elgar, W. D., 9, King’s Bench Walk, Temple, London, E.C.4. 

Elliott, E. A., 18, Market Street, Heywood, Lancs. 

Ellworthy, J. M., Norfolk House, Laurence Pountney Hill, 
Cannon Street, London, E.C.4. 

Eltringham, A., 20, Fowler Street, South Shields. 

Evans, H. R., 17, George Street, St. Helens. 

Evans, T. A., Ffrwd Offices, Mountain Ash. 

Evershed, A. E., 51, High Street, Guildford. 

Fearnhead, J., 20 & 22, High Street, Chorley, Lancs. 

Feek, A. J., High Street, Pershore, Worcester. 

Ferneyhough, M. P., 6, Commerce Street, Longton, Staffs. 

Field, 8. J., 17, Shaftesbury Avenue, London, W.1.  ~ 

Flawn, S. J., 35, Hamilton Crescent, Palmers Green, 
London, N.13. 

Ford, W. J., 28, Baldwin Street, Bristol. 

Fortune, G. W., 26, Forrest Road, Edinburgh. 

Foster, 8S. E., 29, Bank Street, Ashford, Kent. 

Fox, F. W., 14, King Street, Leicester. 

Freeborough, J. H., 25, Figtree Lane, Sheftield. 

Fry, F. W., 27, Clements Lane, London, E.C.4. 

Gair, R., Star Buildings, Northumberland Street, Newcastle- 
on-Tyne. 

Gaitinat’ F. C., Barclays Bank Chambers, Scarborough. 

Gaunt, W., 47, Park Square, Victoria Square, Leeds. 

Girling, A. F. J., Eldon Buildings, 20, Eldon Street, Barnsley. 

Glover, J. H.. 6, Priory Place, Doncaster, Yorks. 

Godkin, H., 53, Baxter Gate, Loughborough. 

Gore-Gardiner, H. T., 50, Cawley Road, London, E.9. 

Goulding. E. S., 19, Sweeting Street, Liverpool. 

Gowen, H. P., 7, Queen Street, Norwich. 

Gradon, G. J.,43, Gower Street, Bedford Square, London, W.C.1. 

Grassam, J., 32, Alliance Avenue, Anlaby Road, Hull. 

Greenhalgh, T., Empress Chambers, 97, Church Street, 
Blackpool. ? 

Greenwood, A., 20, Bond Street, Dewsbury. 

Griffin. C. E. B., Bank Chambers, 8, Church Street, St. Helens. 

Griffin, G. R., Newton Chambers, 43, Cannon Street, 
Birmingham. : 

Griffith, F., Barclays Bank Chambers, 37a, Stricklandgate, 
Kendal. . 


Griffiths, J. P., 10, Clarence Place, Bute Docks, Cardiff. 
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Grimwood, Lieut.-Col. James, St. Stephen’s House, 2, Coleman 
Street, London, E.C.2. 

Groves, T. J., 14, Scarborough Street, West Hartlepvol. 

Hackett, P. R., 36, Cannon Street, Birmingham. 

Hallett, A., Studio Buildings, Regent Street, Wrexham, Denbigh. 

Hanson, C., ‘‘ The Haven,” Woburn Sands, Bucks. 

Hanson, F. W., Jessop Street, Castleford, Yorks. 

Hargreaves, F., Bow Chambers, 55, Cross Street, Manchester. 

Harlow, E., Grosvenor Chambers, 23, King Street, Nottingham. 

Harper, F. C., 27, Chancery Lane, London, W.C.2. 

Harris, W. A., 5, George Street, Pontypool, Mon. 

Harrison, C. D., 22, Birley Street, Blackpool. 

Harrison, E., 6, Queen’s Square, Newcastle-on-Tyne. 

Harrison, C., Waterloo Buildings, 15, Hagley Road, 
Stourbridge. 

Hayes, T. W., 15, Birch Terrace, Hanley, Staffs. 

Hayhow, G. S., 23, Tuesday Market Place, King’s Lynn. 

Heatley, R., Temple Chambers, 33, Brazennose Street} 
Manchester. 

Heckels, R. D., 65, Coleraine Road, Westcombe Park, 
Blackheath, London, 8.E.3. 

Henderson, H. 8., Temple Courts, 55, Temple Row, 
Birmingham. 

Henderson, J. H., Wilson’s Chambers, 7, Greek Street, Leeds. 

Hepburn, A. E., 5, Winchester House, Beaufort Street, 
Chelsea, London, 8.W.3. 

Hill, E. E., 26, High Street, Cardiff. 

Hirst, G. L., 8, Bond Street, Dewsbury. 

Hirst, J. W. A., 28, Queen Street, Albert Square, Manchester. 

Hitchins, J. A., 14, Alcester Road, Moseley, Birmingham. 

Hobbs, A. M., 64, Great Portland Street, London, W.1. 

Hodge, H., Market Street Chambers, Kettering. 

Hodgson, R. T., 96, High Street, Stockton-on-Tees. 

Hollows, R., 33a, King Street, Wigan. 

Holman, W. J., 11, Queen Victoria Street, London, E.C.4. 

‘Holmes, H., Ro te End, Pontefract. 


* Holmes, J. T. L., Woodland Chambers, Colwyn Bay. 


Homersham; Miss M. M., 106, St. Clement’s House, Clement’s 
Lane, London, E.C.4. 

Horsfield, A., Silver Street Chambers, Bury. 

Hort, J. H., 206, Stanley Road, Bootle. 

Howarth, T., High Street, Bala, North Wales. 

Hubbard, F. L., 41, Havelock Road, Hastings. 

Hughes, W., 3, Manor Place, Sunderland. 

Hustwick, W., 70, Kirkgate, Bradford. 

Hutcheson, G. W., 44, Biddulph Mansions, London, W.9. 

Ingram, A. J., 32. West Sunniside, Sunderland. 

Jack, W. H., 38, Ba h Street, Glasgow. 

Jennings, F., Borough Chambers, Neath. 

Jessap, C. T., Barlow Chambers, Lumley Road, Skegness. 

Johnson, A. J., 35, Southgate Street, Winchester. 

Johnson, S., 5, Lower Temple Street, Birmingham. 

Johnstone, W., Central Chambers, High Street, Kidderminster. 

Jones, E. Furnival, 4, Fenchurch Avenue, London, E.C.3. 

Judge, W. A., High Street, Skipton. 

Keens, T., 11, George Street West, Luton. 

Kenyon, F. T., Midland Bank Chambers, Penrith. 

Kettridge, C. L., 1, London Wall Buildings, London, E.C.2. _ 

Keys, C., Athen#um Chambers, 71, Temple Row, Birmingham. 

Kilby, F., Drury Chambers, Market Square, Northampton. 

King, G. C., 110, Edmund Street, Birmingham. 

Lacey, H. J., 6, South Quay, Great Yarmouth. 

Lake, J., Gower Chambers, Swansea. 

Lambert, W. E., ‘‘ Bathurst,” 169, Earlham Grove, Forest 
Gate, London, E.7. 

Lapish, J. B., Pearl Chambers, East Parade, Leeds. 

Larder, C., Camomile Street Chambers, Bishopsgate, 
London, E.C.3. 

Larking, R. C., Commercial Chambers, Orford Place, Norwich. 

Lashmore, C. 8., 2, Chureh Street, Cardiff. 

Laverick, M., Midland Bank Chambers, St. Thomas Street, 
Sunderland. 

Law, E. I., Kingscourt, Bridge Street, Walsall. 

Lawson, G. R., Palmerston Buildings, 5, Manor Row, Bradford. 

Laycock, S., Barclays Bank Chambers, North Street, Keighley. 

Leah, H. B., 9, Warren Street, Stockport. 

Lee, F., Market Cross Chambers, Huddersfield. 

Liversidge, H. G., Imperial Buildings, Rotherham. 

Lloyd, W., 19, Priory Street, Dudley, Worcestershire. 

Lloyd-Roberts, J., Public Audit Offices, 2, Church Street, 
Carnarvon. 


Lock, F. J., 48, Oxhey Avenue, Watford. 

Lord, J. H., Bank Buildings, Bacup. 

Lowe, J. T., 12, Kent Street, Kendal, Westmoreland. 

McCutcheon, R. T., 2, West Regent Street, Glasgow. 

McDonald, T. W., 111, Moorgate, London, E.C.2. 

MacFarlane, R., 114, West Campbell Street, Glasgow. 

Macintyre, A., Muirbrow Chambers, 120, Cadzow Street, 
Hamilton. 

Mahon, F., 4/5, Oriental Chambers, Doncaster. 

Mair, A. J., 5, Frederick Street, Sunderland. 

Malthouse, G., 10, Rossall Road, Leeds. 

Marriott, G. A., 89, Fountain Street, Manchester. 

Marshal), 8. W., 107a, Mortimer Street, Herne Bay. 

Martin, J. W., 17, Dormer Place, perv, 0m Spa. 

Mason, EK. H., 9, Clarence Street. Cheltenham. 

Mawson, J. D., 44, Mill Road, Epsom. 

Mayhew, W. O., 62, Oxford Street, London, W.1. 

Merchant, H. A., 48, Uxbridge Road, Ealing, London, W.5. 

Metcalfe, S., 59, St. Paul’s Street, Leeds. 

Millman, H. T., Prudential Cnambers, Grey Friars, Leicester. 

Milne, R., 68, Bath Street, Glasgow. 

Mock, W. J., County Hall, Truro. 

Moger, J. R., Lancashire and Yorkshire Bank Chambers, 
Cleckheaton, Yorks, 

Morgan, E. C., Crown Chambers, High Street, Newtown, 
Montgomery. 

Morris, H. B., 20-23, Pearl Buildings, Portsmouth. 

Moss, F., Market Place, Asbton-under-Lyne. 

Moulton, P. A , 21, Regent Street, Barnsley. 

Moustardier, M., 69, Downs Road, Clapton, London, E.5. 

Muir, D., Regent Millis, Bunhouse Koad, Glasgow. 

Mullens, G. G., 25, Station Road, Port Talbot. 

Nash, A. C., York House, 5 & 7, St. Mary Axe, London, E.C.3, 

Naylor, J., 8, Richmond Terrace, Blackburn. 

Neill, A., London County and Westminster Bank Chambers, 
76, Kingsland High Street, London, E.8. 

Nelson, C. Hewetson, 43, Castle Street, Liverpool. 

Newbold, M., Crown Buildings, Loseby Lane, Leicester. 

Nicholl, E., 22, Lansdowne Road, West Didsbury, Manchester. 

Norfolk, W. J., 8, East Stockwell Street, Colchester. 

Oates, G. G., 4 & 5, Oriental Chambers, Doncaster. 

Oddie, W. M., Springstone House, Ossett. Yorks. 

Oldfield, J. W., 5, Rose Grove, Mytholmroyd, Yorks. 

Oldman, A. 8., 27. North Albert Street, Fleetwood, Lancs. 

Page, J. C., Produce Exchange Buildings, 8, Victoria Street, 
Liverpool. 

Palmer, A. J., 105, West Street, Fareham, Hants. 

Palmer, E. H_, Bentinck Buildings, Wheeler Gate, Nottingham. 

Palmer, G., Guildhall Annexe, 23, King Street, London, E.C.2. 

Paterson, James, 13, Hamilton Street, Greenock. 

Payne, W. H., 8&9, Martin Lane,Cannon Street, London, E.C.4. 

Pearce, M. E. J., 102, High Street, Poole, Dorset. 

Pearson, W., 5, Godwin Street, Bradford, Yorks. 

Pellatt, A. P., 132s. High Street, Hythe, Kent. 

Peveler, R., 1. Princes Street, Harrogate. 

Platts, T. H., 32, Union Street, Birmingham. 

Pocock, B. G., 90, Leith Mansions, Maida Vale, London, W.9. . 

Polwarth, J. B.,134, St. Stephen's House, Victoria Embankment, 
Westminster Bridge, London, 8.W.1. 

Prior, F. A., Pelham House, Pelham Street, Nottingham. 

Procter, S., County Bank Chambers, 41, Burnley Road, 
Padiham, Lanes. 

Pagh, A. E., 19. Carlton Chambers, High Street, Newport, Mon. 

Pugh, H. G., Oswyn House, 20, Oswald Road, Oswestry. 

Rawlinson, E. B., Netherwood Chambers, la, Manor Row, 
Bradford. ; 

Rees, W. H. S., 1, Charlesville Place, Neath, S. Wales. 

Revell, H. W., Prudential Buildings, New Street, Huddersfield. 

Revell, T., Standard Buildings, City Square, Leeds. 

Reynolds, J. W., 49, Bank Street, Bradford. 

Rhodes, J. B., 31, Manor Row, Bradford. 

Riches, E. J., 12, Bank Street, Norwich. 

Ridsdale, G. R., Midland Bank Chambers, Bridge Street, 
Walsall. 

Riley, H., 22, Park Row, Leeds. 

Ritchie, P. G., 38, Bath Street, Glasgow. 

a om E., Imperial Buildings, Mount Stuart Square, 
Cardiff. 

Roberts, G. W., 2, Guildhall Chambers, 31-34, Basinghall 
Street, London, E.C.2. 

Rodger, T., 21, Pilgrim Street, Newcastle-on-Tyne. 
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Rollinson, C. E., Westgate Chambers, Newport, Mon. 

Rowland, F.S., 18, Orchard Terrace, Chester-le-Street, Durham. 

Scarlett, C. 8., 5, Cecil Square, Margate. 

Schofield, A., 112, Albion Street, Leeds. 

Scott, W., 4, Hutchison Avenue, Edinburgh. 

Searle, A. B., The Corn Exchange, Saffron Walden, Essex. 

Shaw, E. B., Imperial Chambers, 43, New Street, Huddersfield. 

Shaw, F., Market Place, Dewsbury. 

Shepherd, J. W., 78, King Street, Manchester. 

Sievwright, W. B., 3, Kinnoull Street, Perth. 

Simmonds, H. J., 1, Tremadoc Road, Clapham, London, S. W.4. 

Sisling, A. E., 9, Clinton Street West, Nottingham. 

Slater, H., 5, St. Andrew’s Street, Cambridge. 

Slater, J. T., 11, Queen Street, Oldham. 

Smith, W., 3, Waveney Road, Lowestoft. 

Snow, W. K., 55, Quarry Street, Guildford. 

Soddy, R. J., 160, Terminus Road, Eastbourne. 

Sowerbutts, T. W., 16, St. Mary’s Parsonage, Manchester. 

Sparrow, G. W., 13-16, Corridor Chambers, Leicester. 

Stallwood, O., 26, Martin Lane, Cannon Street, London, E.C.4. 

Starkie, R. E., 6, South Parade, Leeds. © 

Stephens, C. T., Post Office Chambers, Pontllandfraith, Mon. 

Stephens, F. W., 26-30, Salisbury House, London Wall, 
London, E.C.2. 

Stephenson, Joseph, Queen Street Chambers, Peterborough. 

Stoker, T. A., Pearl Chambers, East Parade, Leeds. 

Storey, R. G., 8, Oxford Chambers, St. Stephen Street, Bristol. 

Stott, W., 4, Carlton Range, Gorton, Manchester. 

Sturges, H. H., 1, Guildhall Chambers, 31, Basinghall Street, 
London, E.C.2. 

Swallow, E., Bank Chambers, Market Place, Peterborough. 

Tamplin, J., Westgate Chambers, Newport, Mon. 

Tate, W., 9, "Central Bank Chambers, s. 

Tessier, A. N., 279, Borough High Street, London, S.E.1. 

Thomas, D. B., Post Office Chambers, Merthyr Tydfil. 

Timmis, P. F., Gordon Chambers, Hivh Street, Tunstall. 

Townsend,C.,8,Parkinson’s Chambers, Market Street, Bradford. 

Townsend, H., 16, Weston Park, Crouch End, London, N.8. 

Tullett, W., Post Office Chambers, Northgate, Darlington. 

Tyler, G. H., Newton Chambers, 43, Cannon Street, 
Birmingham. 

Vizard, L., 2, Clarence Parade, Cheltenham. 

Vizard, L. N., 2, Clarence Parade, Cheltenham. 

Walker, G. H., 37, Southgate, Halifax. 

Walker, Percy H., 4, Park Place, Cardiff. 

Walker, R. B., 1, Richmond Terrace, Blackburn. 

Wallace, W. D., 48, Loughborough Road, Kirkcaldy. 

Walters, W. L. a. Masonic Chambers, Gillingham, Dorset. 

Walters, W. T., Middle Street, Yeovil. 

Walton, A., 7, Bond Place, Leeds. 

Ward, A., 21, Bridge Street, Bradford. 

Warmington, W. H., Overbury, Tewkesbury. 

Warren, F. J., 3, Victoria Place, Haverfordwest. 

Watson, A., County Buildings, 4, Cannon Street, Manchester. 

Watson, O. A., 24/26, Corridor Chambers, Market Place, 
Leicester. 

Waud, N., 37, Market Street, York. 

Webb, E., 34, Grand Parade, Brighton. 

Wells, C. H., Incependent Buildings, 21, Fargate, Sheffield. 

West, H. W., 41, Cheapside, London, E.C.2. 

White, A. M., 28, St. Mary’s Place, Newcastle-on-Tyne. 

White, E. G., Bank Chambers, Lammas Street, Carmarthen. 

White, J. C., 53, High Street, Sutton, Surrey. 

White, P., 6, Sussex Terrace, Princess Square, Plymouth. 

Williams, C. E., 4; Salop Road, Oswestry. 

Williams,E J., Exchange Buildings,14, Lowther Street,Carlisle. 

Williams, E. R., 39s, Prince’s Buildings, 81, Dale Street, 
Live 

Williams, L. D., Exeter House, Bute Street, Cardiff. 

Williamson, J. H., Market Place, Ashton- under- -Lyne. 

Wilson, Sir Charles H., M.P., Wilson’s Chambers, 7, Greek 
Street, Leeds. 

Windle, R. S., Midland Bank Chembens, Barnoldswick. 

Witty, R. A., 6, Dowgate Hill, Cannon Street, London, E.C.4. 

Wolstenholme, E. J., 36, Yorkshire Street, Rochdale. 

Wood, D., 22, Craven Avenue, Ealing, London, W.5. 

Wood, H., 179, Dock Street, Newport, Mon. 

Woodhead, A. C., 3, Wesley Street, Otley. 

Woolley, F., 6, Portland Street, Southampton. 


Yearsley, A., 84, Warrington Street, Ashton-under-Lyne. 


Rebietus. 


The Income Tax Act, 1918, and Finance Acts, 1919 
to 1925. London: H.M. Stationery Office, Adastral 
House, Kingsway, W.C.2. (450 pp. Price 10s. 6d. net.) 


This is the official publication referred to in our Professional 
Notes last month. The book is now on sale and contains 
the Income Tax Act, 1918, as amended by subsequent Acts, 
together with the Income Tax provisions of the Finance Acts, 
1919 to 1925, as subsequently amended, with foot-notes and 
references. There is also a table of cross references showing 
which section of the Income Tax Act, 1918, contains the 
provisions of former enactments which have been repealed, 
and on the other hand which sections of any prior Act are 
embodied in any particular section of the Income Tax Act, 
1918. There is, likewise, a table showing the rates of Income 
Tax from 1894 onwards, and the rates of Super Tax from 1909 
onwards; but by some omission these tables do not seem to 
have been indexed either under ‘‘ Rates of Tax ’’ or ‘‘ Super 
Tax.’’ At the end of the book there is a full index to all the 
Acts and Schedules contained therein, which will be a great 
convenience to practising accountants for reference purposes. 
The records (under each section) of repeals or amendments will 
also be specially useful. 


Guide to Current Official Statistics of the United 
Kingdom. Volume 3. London: H. M. Stationery Office, 
Adastral House, Kingsway, W.C.2. (250pp. Price 1s. net.) 


This is the third of a series of volumes designed to direct 
the inquirer to all official publications that contain statistics 
on any particular subject, and also to give an indication of 
the nature of such statistics. The book is compiled in the 
form of a subject index, reference from which is made by a 
system of serial numbers to the various volumes in a list of 
publications set out in another part of the book. 


Commercial Management. By Cunliffe L. Bolling. 
London: Sir Isaac Pitman & Sons, Limited, Parker 


Street, Kingsway,W.C.2. (424 pp. Price 10s. 6d. net.) 


While there are more than sufficient publications on the 
subject of book-keeping, there are very few dealing with the 
wider subject of Commercial Management. Mr. Bolling 
approaches the subject from the point of view of the proprietor 
or manager of the business and explains fully the matters with 
which he should be conversant, such as sales organisation and 
selection of salesmen, travelling expenses and maintenance 
allowances, advertising and postal publicity, exporting and 
consignment sales, works organisation and outside service 
work, office organisation and collection of accounts, &c. 
Under these headings much information is supplied, useful 
not only to those who occupy the position of managers, but 
also to those who are aspiring to attain that position. 


1926. 
London: Jordan & Sons, Limited, 
(Price 4s. net.) 


This agenda. book is designed mainly for the use of 
secretaries and other officers of joint stock companies, and 
contains a large amount of information with regard to stamp 
duties, registration fees, annual returns, &c.; also extracts 


The Companies’ Diary and Agenda Book, 
By H. W. Jordan. 
116/118, Chancery Lane, W.C.2. 


from the Companies Acts. Space is likewise provided for 
memoranda and reminders under tabulated heads for each 
month of the year. 
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Scottish Aotes. 


(FROM OUR CORRESPONDENT.) 


Meeting of Scottish Council. 


A meeting of the Council of the Scottish Institute of 
Accountants (the Scottish Branch of the Society) was held 
at Glasgow on the 15th ult. There were present Mr. D. Hill 
Jack, J.P. (presiding), Mr. Wm. Robertson, F.F.A., and 
Mr. James Stewart Seggie, C.A. (Edinburgh), Dr. John Bell, 
Mr. R. T. Dunlop, Mr. John A. Gough, Mr. W. Davidson 
Hall, Mr. Wm. Houston, Mr. P. G. 8. Ritchie and Mr. E. Hall 
Wight (Glasgow), Mr. W. J. Wood (Perth), and Mr. James 
Paterson, Secretary. Apologies for absence were intimated 
from Mr. Robert Young (Elgin), Mr. A. Scott Finnie (Aberdeen), 
Mr. W.L. Pattullo a tage oe tee so MacGregor (Edinburgh), 
Mr. Jas. T. Morrison (Coatbridge), Mr. John Meikle and 
Mr. Cradock Walker (Glasgow). A number of applications to 
sit the Society’s examinations and other inquiries were 
considered and remitted to the Examination Committee or 
otherwise dealt with, and other business connected with the 
Branch transacted. 


A meeting of the members of the Society in Scotland, 
composing the Scottish Institute of Accountants, was held the 
same afternoon, when the amended bye-laws as recommended 
by the Scottish Council were unanimously adopted. ' 


Glasgow Students’ Society. 


The usual monthly meeting of the Glasgow Incorporated 
Accountants’ Students’ Society was held on the 13th ult. 
Mr. James Paterson, F.S.A.A. (Secretary of the Scottish 
Branch), occupied the chair. The subject for the evening 
was ‘‘ Examination Questions,’ and the discussion took the 
form of explanations of the questions set at the November 1925 
Examinations, and running comments on the various subjects 
touched by thequestions. Different sections were takenin hand 
by Mr. A. R. Weir, A.S.A.A., and Mr. Alfred Palmer, A.8.A.A., 
Glasgow, and Mr. D. R. Matheson, M.A., LL.B., F.S.A.A., 
Edinburgh, while the discussion was continued by Mr. Robert 
Fraser, F.S.A.A., Mr. Robert Macmenemey, A.S.A.A., Mr. P. 
Clarkson Ritchie, A.S.A.A., Glasgow, Mr. P. C. McAuslan, 
Ayr, and others. Special attention was directed to differences 
between Scots and English law and practice. There was a 
good attendance of students, both ladies and gentlemen. 


Royal: Commission on Court of Session Reform. 


A Royal Commission has been appointed to consider 
questions of reform in the procedure of the Court of Session, 
and, as the reference seems to imply, other branches of the 
Scots College of Justice. One of the Commissioners is Mr. 
Robert C. Thomson, F.S.A.A., Dundee, a member of the 
Scottish Institute of Accountants (the Scottish Branch of the 
Society),, and for some years a member of the Scottish 
Council. Mr. Thomson is to be congratulated on this high 
professional honour. 


Leeds and ‘‘ Thrums.”’ 


The death of Mr. John Gordon, F.C.A., ex-Lord Mayor 
of Leeds, reminds a correspondent of a dispute he had with 
the Town Council of Kirriemuir. Mr. Gordon; who was born 
in a house not far from Sir J. M. Barrie, took a keen interest 
in his native place, and when many years ago he learned to 
his great disgust that the Town Council, to be up to date, 
had changed the names of certain thoroughfares from 
‘* wynds ” into ‘‘ streets,” and made other changes, his ideas 
of local historical values were offended. A few years later 
Kirriemuir Town Council wanted to lay a water main through 
a field belonging to Mr. Gordon. He refused the request 
unless the Council agreed to restore the old names. There was 
much argument and controversy, but eventually Mr. Gordon 
carried his point, and readers of Barrie who go to ‘‘ Thrums”’ 
are able to recognise the references in Barrie’s books. 


ROYAL NAVAL RESERVE 


(Accountant OFFIceERs). 


Annual Dinner. 

The ninth annual dinner of the Royal Naval Reserve was 
held at Princes’ Restaurant in the early part of January. 
The Mess President was Paymaster-Commander A. F. Stoy, 
R.D., R.N.R., F.C.A., and among the principal guests were 
Vice-Admiral Sir Lewis Clinton-Baker, K.C.B., K.C.V.O., 
C.B.E. (Admiral Commanding Reserves), Admiral Sir Reginald 
C. O. Tupper, G.B.E., K.C.B., C.V.0O., Paymaster Rear 
Admiral Sir Charles F. Pollard, K.C.B., C.M.G. (Paymaster- 
Director-General), Admiral Sir Frederick E. Brock, K.C.M.G., 
C.B., Captain B. G. Washington, C.M.G., D.8.0., R.N., 
Captain J. M. Borland, C.B., D.8.0., R.D., R.N.R., Vice- 
Admiral F. Wade Caulfeild, Capfain C. E. Irving, C.B., R.D., 
R.N.R., Paymaster Rear-Admiral Sir W. M. C. Beresford- 
Whyte, K.C.B., C.M.G., Paymaster-Captain H. 8. Measham, 
C.M.G., K.N., Sir Samuel Instone, Mr. W. J. Evans, C.B., 
C.B.E. A large number of accountant officers, R.N.R., 
were present, including several -Chartered and Incorporated 
Accountants who served in the Royal Naval Reserve during 
the war, and many of whom continue as officers of this branch 
of the Naval Reserve. 

After the toast of ‘‘ The King” and the toast of ‘‘ Absent 
Friends,” Paymaster-Commander Rupert M. Heath, R.D., 
R.N.R., proposed ‘‘ The Guests.’’ A response was made by 
Admiral Sir Lewis Clinton-Baker. The toast of ‘‘The Royal 
Naval Reserve (Accountant Branch)’’ was proposed by Admiral 
Sir Reginald G. O. Tupper, and was responded to by 
Paymaster-Lieut..Commander 8. J. Read, R.N.R. At the 
conclusion of the proceedings Paymaster-Commander H. B. 
Tuffill, C.B.E., R.D., R.N.R., proposed the health of the 
Mess President, Paymaster-Commander A. F. Stoy, to whom 
a presentation was made on behalf of the dinner committee 
for his services during many years as hon. secretary. The 
Mess President, who was cordially received, made a suitable 
reply, and thanked his brother officers for the special mark of 
their appreciation. : 


Motes on Hegal Cases. 


(The abbreviations at the end of each of the cases refer 
to the following law reports, where full reports of the case 
may be found. The Law Reports and other reports are 
cited with the year and the Division, e.g. (1925) 2 K.B.:— 

T.L.R., Times Law Reports; The Times, The Times News- 
per; L.J., LawJournal; L.J.N., Law Journal Newspaper; 
-T., Law Times; L.T.N., Law Times Newspaper; 8.J., 
Solicitors’ Journal; W.N., Weekly Notes; 8.C., Sessions 
Cases (Scotland); 8.L.T., Scottish Law Times; 1.1..T., Irish 
Law Times; J.P., Justice of the Peace (England); L.G.R., 
Knight’s Local Government Reports; B.& C.R., Bankruptcy 
and Company Cases. 
ARBITRATION, ; 
Cayzer Irvine & Co., Limited, v. Board of Trade. 

Statute of Limitations available to Crown in Arbitrations. 

If the Crown enters into a submission to arbitration in a 
matter which could be a subject of arbitration between subjects, 
and if in such an arbitration between subjects the Statute of 
Limitations would be imported, the Crown enters into the 
submission on the same terms as would be applicable to 
a submission between subjects, and there is in the Crown 
no quality which prevents it from taking advantage of the 
statute. 

(K.B.; (1926) 42 T.L.R., 163.) 


MISCELLANEOUS. 

Berg v. Landawer. 

Meaning of E. & O. E. 
Rowlatt (J.) held that the letters E. & O. E. could not make 
a document which did not contain the correct information 
answer the description of one which did. The mistake was in 


describing an invoice of the date of February Ist, whereas it 
should have been February 2nd. He decided that E. & O. E, 
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serves to guard the issuer of a document against being held 
to an admission in it, but it could not serve to render an 
incorrect description correct, nor could it enable an erroneously 
described invoice to be a compliance with a condition requiring 
the insertion of a correctly described invoice. ; 


(K.B.; (1925) L.T.N., 467.) 


Cohen v. Jonesco. 
Moneylender—Jurisdiction of Court to re-open previous 
‘Transaction. 

At the hearing of an action brought by a moneylender 
on two promissory notes, it was ordered that the whole of 
the transactions between the parties should be re-opened. 
A prior moneylending transaction between the parties had 
resulted in a judgment for the plaintiff by consent. 

Finlay (J.) held that the Court had no jurisdiction to order 
the re-opening of the prior transaction. 

(K.B.; (1925) 70 8.J., 138.) 


REVENUE. 


Inland Revenue Commissioners v. Newcastle 
Breweries, Limited. 
Excess Profits Duty. 

The profit resulting from the compulsory sale involved 
in a requisition under the Defence of the Realm Regulations 
is assessable to excess profits duty. 

(K.B.; (1926) 42 T.L.R., 185.) 


British Insulated and Helsby Cables v. Atherton. 
Pension Scheme and Lump Sum Provided by Employers. 

The House of Lords dismissed an appeal from the Court of 

Appeal (see Incorporated Accountants’ Journal, January, 1925, 

p. 114) reversing a decision of Rowlatt (J.), and held that in 

computing their profits for income tax purposes, employers 

are not entitled to deduct a lump sum paid by them into a 

fund for inaugurating a pension scheme for their employees. 
(H.L.; (1926) L.J.N., 55.) 


Martin v. Lowry. 
Meaning of ‘‘ Annual” Profits. 

The Court of Appeal dismissed an appeal from a decision 
of Rowlatt (J.) (see Incorporated Accountants’ Journal, 
September, 1925, p. 329), and held that (1) ‘‘ annual” as used 
in the Income Tax Acts meant for the current year and it is 
not necessary that profits or gains, in order to be annual must 
arise from an enterprise capable of yielding periodical profits 
from year to year; (2) on the facts that the profits for a single 
speculative transaction were liable to excess profits duty. 

(C.A.; (1926) L.J.N., 37.) 


Brighton College v. Marriott. 
School ‘‘ Carrying on a Trade.” 

The House of Lords affirmed a decision of the Court of 
Appeal (see Incorporated Accountants’ Journal, February, 1925, 
p- 140), and held that a charitable institution which carries 
on a trade at a profit is chargeable with income tax in respect 
of its profits or gains, notwithstanding that they can only be 
applied to the purposes of the charity. Accordingly the 
surplus receipts of a school, admittedly a charity, are liable to 
tax though applied only to the purposes of the school. 

(H.L.; (1925) 70 8.J., 245.) 


Grainger v. Maxwell. 
Exchequer Bonds Redeemed before Year of Assessment. 
By the Income Tax Act, 1918, Schedule D, Case III, Rule1(/), 
it is provided that the tax shall extend to ‘ interest on any 
Exchequer Bonds and on any securities issued under the 
War Loan Acts in cases where such interest is paid without 
deductions of tax,” and, by Rule 2, ‘‘ The tax shall be 


computed in each case on the full amount arising within the 
year ending on that day of the year preceding the year of 
assessment, and shall be paid on the actual amount as aforesaid, 
without any deduction.” 

It was held by the Court of Appeal, affirming the decision of 
Rowlatt (J.) (see Incorporated Accountants’ Journal, September, 
1925, p. 330), that this does not mean that where there is a 
holding of Exchequer Bonds and War Loan, and the interest 
on one class of security ceases by reason of sale or redemption, 
tax is payable on the full amount of the two classes of 
securities, taken together, for the year ensuing by reason of 
the direction to compute such tax by reference to the year 
preceding. Those rules are not a charging seetion, but 
merely show the arithmetical calculations by which a tax 
already charged may be arrived at, and that tax already 
charged being upon income, profits or gains, it is not leviable 


upon income which has ceased to exist. : 
(C.A.; (1925) 70 S.J., 247.) 


Ingle v. Farrand. 
Assessment under Schedule D or E. 

The respondent, a clerk in the employment of the 
London County Council, was assessed for income tax for 
the year 1921-22 under Schedule E in respect of “salaries, 
fees, wages, perquisites or profits.” If he had been assessed 
under Schedule D, as at that time he should have been, bis 
income for the year in question would have been £100 less 
than that upon which he had been wrongly assessed and 
overcharged. He did not appeal against that assessment, 
which became binding on him. In September, 1922, a further 
assessment under Schedule E was made upon him ‘in respect 
of a sum of £77, representing bonus in the year in question. 
Against this further assessment he appealed. The Commis- 
sioners confirmed the assessment, but Rowlatt (J.) allowed 
the appeal from them. 

It was held by the Court of Appeal that the further 
assessment was an assessment within the meaning of 
sect. 18 (6) of the Finance Act, 1922, and that, as it was 
made after May Ist, 1922, it fell within sect. 18, and had 
been rightly made under Schedule E._  - 

(C.A.; (1925) 2 K.B., 728.) 


Re Bateman. 

Purchase for Partial Consideration and bona fide Sale. 

The Finance Act, 1894, sect. 3 provides (sub-sect. 1): 
“Estate duty shall not be payable in respect of property 
passing on the death of the deceased by reason only of a 
bond fide purchase from the person under whose disposition 
the, property passes where such purchase was made 
. . . for full consideration in money or money’s worth 
paid to the vendor for his own use or benefit”; 
and (sub-sect. 2) ‘‘Where any such purchase was made 
. +. for partial consideration in money or money’s worth 
paid tothe vendor . . for his own use or benefit . . . 
the value of the consideration shall be allowed as a deduction 
from the value of the property for the purpose of estate duty.” 

By settlements made in 1906 and 1911, a lady, in 
consideration of £5,100, which was paid over to her by 
her son, conveyed certain furniture upon trust for herself 
for life with remainder to her said son absolutely. At her 
death in 1918 the furniture was sold for £45,000, and the 
Crown then claimed succession duty and estate duty upon 
the difference between the two sums from the trustee of the 
settlements. k 

It was held (1) that the transaction was a bond fide sale 
between mother and son, and that no succession duty was 
payable; (2) as to the claim for estate duty, that there had been 
a ‘purchase for partial consideration” within sect. 3 (2) of the 
Finance Act, 1894, that the consideration paid represented 
four-fifths of the value of the property at the date of such 
purchase, and that estate duty was therefore payable only 
upon one-fifth of the value as at the date of the death of 
the tenant-for-life. - 

‘* Partial consideration” in sect. 3 (2) means something less 
than the full and fair value as between buyer and seller. 


(KB. ; (1925) 2 K.B., 429.) 
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